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RE: In the Matter of the Appeals of
Elmhurst Hospital Center and Kings County Hospital Center

Dear Parties:
Enclosed please find the Decision After Hearing in the above referenced matters.

If the appellant did not win this hearing, the appellant may appeal to the courts pursuant
to the provisions of Article 78 of the Civil Practice Law and Rules. [f the appellant wishes to
appeal this decision, the appellant may wish to seek advice from the legal resources available
(e.g. the appellant's attorney, the County Bar Association, Legal Aid, OEQO groups, etc.). Such
an appeal must be commenced within four (4) months after the determination to be reviewed
becomes final and binding.

Sincerely,

Nabhe J todeaus v

Natalie J. Bordeaux
Chief Administrative Law Judge
Bureau of Adjudication
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STATE OF NEW YORK
DEPARTMENT OF HEALTH

In the Matter of the Appeals of

Elmhurst Hospital Center,
Kings County Hospital Center,

Appellants

from determinations by the NYS Office of the
Medicaid Inspector General to recover Medicaid
Program overpayments. ‘

Decision pursuant to 18 NYCRR § 519.23

Administrative Law Judge: James F. Horan

COPY

DECISION

: Audit #: 2016Z60-006T
2016Z60-009W

Parties: New York State Office of the Medicaid Inspector General

800 North Pearl] Street
Albany, New York 12204
By:  Ricja Rice-Ghyll, Esq.

Elmhurst Hospital Center

Kings County Hospital Center
By:  Joseph V. Willey,.Esq.
Katten Muchin Rosenman LLP

575 Madison Avenue

New York, New York 10022



Elmhurst Hospital Center, Audit #2016Z60-006T Decision
Kings County Hospital Center, Audit # 2016Z60-009W

BACKGROUND

Elmhurst Hospital Center and Kings Coﬁnty Hospital Center (Appellants) requested
hearings pursuant to Social Services Law § 145-a and Department of Social Services regulations
at I8 NYCRR § 519.4 to appeal determinations by the Office of the Medicaid Inspectbr General
(OMIG) to recover Medicaid Pro gram overpayments based upon ﬁndings‘ set forth in an April 6,
2017 final audit report for Audit # 2016Z60-006T, and an April 13, 2017 final audit report for
Audit # 2016Z60-009W. | |

The audits reviewed paliial hospitalization Medicaid claims paid from J anuary 1,2011

-through December 3 1.,1.201.5.7 The audits ridentiﬁed.»overpayments of.$33,«544.~977~‘[0;Elmhu1‘st‘»w I

Hospital Center and $26,693.07 to Kings Couhty Hospital Center, resulting from claims for
partial hospitalization exceeding six calendar Weeks that were inappropriately billed to, and paid
by, fhe Medicaid Program.' By separate letters dated May 1, 2017, the Appellants recjuested
hearings to contest fhe overpayment determinations. ‘Hearings scheduled for July 12 and July 19,
2017 were adj ourned by Administrative Law Judge James F. ﬁoran, who directed the parties to
schedule consecutive hearing aateé during the i)eriod September 12-15, 2017.

By letter datedvAugust 23, 2017, the’ Appellants requested a decision without a hearing
for both audits, contending that they are only challenging the OMIG’s application of 14 NYCRR
§ 588.9(a)(2), the regulatory provision cited as the basis for the overpayment findings. The
OMIG submitted its response to the Appellants’ request for a decision without a hearing on
October 25, 2017. - |

APPLICABLE LAW

Either party may request that an appeal from an OMIG determination be decided without

a hearing when no unresolved material issue of fact is involved in the case and the only questions
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preséﬁted are questions of the OMIG’s application of the law or its regulations, whether the -
OMIG failed to perfélm a duty required by law or whether the OMIG’s determination was
arbitrary and capricious or an abuse of discretion as to any sanction imposed. A request for a
decision without a hearing must be accompanied by sufficient informatioﬁ t6 permit a
‘determination of whether any unresolved material issue of fact exists and should contain a full
and clear statement of the issﬁe and the party’s position on the issue. 18 NYCRR § 519.23(a).
A partial hospitalization program offers services in a clirﬁc setting for individuals with a

mental iliness diagnosis which has resulted in dysfunction due to acute symptomatology. The

e e pUIpOSse-of-the-pro g-ram»is. to stabilize-and—amelioréte -acute-symptoms,-and-serves.as-an-
alternative to inpatient hospitalization or, at minimum, reduces the length of a hospital stay
within a medically supervised program. 14 NYCRR §§ 587.12(a)-(b).

Admissiqn to a partial hospitaliéation program shall occur §Vithin the first three face-to-
face interactions between a recipient, recipient’s significant other, or a member of the 1‘ecipiént’s
famﬂy' or household, and clim'cal staff in which one or more services required or approved by the
Office of Mental Heélth are rendered. 14 NYCRR § 587.4(2)(3), § 587.12(1), § 588.4(a). A
screening and admission note shall be Writtenupon a decision to admit which shall include the
following: (1) a reason for referrél; (2) primary clinical and service-related needs and services to
meet those needs; and (3) admission diagnosis. 14 NYCRR § 587.12(1).

Partial hospitalization is a carved-out service that is not included in the beneﬁt’ package of
a managed care provider, othér than a duly authorized managed special care prévider, énd which

_ is reimbursed on a fee-for service basis. 14 NYCRR § 587.4(c)(4)(iv). Reimbursement for
partial hospitalization shall be limited to no more than 180 hours per coyurse of tfeatrn_ent per

recipient within a partial hospitalization program. A course of treatment shall not exceed six
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calenda_r weeks, unless, during the course of treatment, the recipient is admitted to an inpatient
psychiatric facility. Such course of treatment may be ex‘;ended to include the number of days of
inpatient ﬁeétment, up to a maximum of 30 days. Each course of treétment is a new admission.
14 NYCRR § 588.9(a)(2). However, reimbursement is limited to 360 hours per calendar year
per recipient. 14 NYCRR § 588.9(a)(3).

DISCUSSION

’ Apngllants’ Request for a Decision Without a Hearing

In their requesf for a decision without a hearing, the Appellants dispute only the OMIG’s
o applicatidn of the law with 1'esbect to the OMIG’s method of determining the overpayment; |
arguing that 14 NYCRR § 588.9(a)(2), the applicable 1'egﬁlatory provision, does not limit
provision of partial hospitalization services to 42 days, or six calendar weeks. They affirm that
the final audit reports “should be deémed factually accuraté for pﬁrposes of these appeals.” The
Appellants aéseﬂ that “[i]t éppears that OMIG rriay want witness testimony as to matters on
which the provider does not disagree, 1‘ath§1‘ than present the merits as a matter of law” as the

- Appellants qu.’ (Appellants® Brief, pp. 1, 3.)

The OMIG claims in opposition to the request for a decision without a hearing that the
parties have no’; stipulated to.specific facts involvgd in the éudit. It maintains that a hearing is
necessary to obtain testimony from the OMIG auditors to explain the basis for disallowance
determinations, specifically, the date when treatment under the. partial hospi;[alization program
was deemed to ha\}e commenced, and why the auditorsAdetermined that the reimbursement
threshold was exceeded in specific instances. The OMIG cites fact-related contentions raised in

the Appellants’ responses to the draft audit reports as justification for a hearing, during which
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auditors would testify as to how they applied the six calendar week reimbursement limitation.
(OMIG’s Brief, p. 5.)

The Appellants, however, have elected to forgo their prior afguments and pursue only
their disagreement with the OMIG’s application of the regulatory reimbursement limit on partial
hospitalization services. Their request for a decision without a hearing states that they are
“‘currently challenging OMIG’s application of the Regulation on one ground (and not pursuing,
for purposes of this request, several other grounds that had been raised in the Responses).”
(Appellants® Brief, page 3.) They concede the accuracy of the facts set forth in the audit reports,
‘which specify both when each course of treatment commenced and the date of service for each
disallowed claim.

Given the Appellants’ 1‘epresentations, no metel‘ial facts are in dispute and their 1'equeets

| for appealé will be decided herein pursuant to 18 NYCRR § 519.23(a). The Appellants’
submission in support of their request for this decision without a hearing has failed to meet their

burden of proving that the OMIG’s determinations were incorrect and that the disallowed claims

‘'were payable. 18 NYCRR 519.18(d)(1).

The Overpayment Determinations

In both audits, the OMIG disallowed claims for services provided after the six-week
service period determined applicable by the OMIG. ‘In some instances, the OMIG corrected the
end date of the service period to extend it to more than six works after the first date of service.

In no instance did the OMIG disallow services for dates less than six weeks after the first date of
service. (Final audit reports, attachment 1.)
The OMIG did not create this limitation — it is eipliciﬂy stated in 14 NYCRR §

588.9(a)(2). Simple math (7 days per week x 6 weeks) yields a general limit of 42 days, unless
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the provider can establish that a recipient was admitted to an inpatient psychiatric facility during
the course of treatment. Id. The OMIG’s submission includes explanations from the Office of
Méntal Health regarding reimbursement limitations in response to questions posed by the
Department of Health. Most pertinent to this decision, the Office of Mental Health explainedv
that coun_ting,.for purposes of determining the six-week lirhjfatiOn, commences on the day of a
recipient’s-admission to the program and ends six calendar weeks later, unless the 180-hour
reimbursement ceiling is reached before the end of the six-week period. (OMIG Exhibit 2.)

The Appellants contend that the OMIG incorr‘evctlly applied the reimbursement standards

e in-14-NY.CRR-§-588.9(a)(2)-Accordingto «the-Appeliants,—theusix-week. course-of-treatment——— o

limitation on reimbursement did not require consecutive weeks. (Appellants’ Brief, p. 7.)
However, the regulation implicitly cons;idel's treatment aé necessitéting consecutive weeks. In
the very same sentence indicating a six calendar week limit for each course of treatment, it notes
that reimbursement fnay be extended if treatment is interrupted by a recipient’s inpatient
admission to a psychiatric facility for up to 30 days. .14 NYCRR § 588.9(a)(2). An inten*upﬁon'

in a course of treatment is only possible, and an exception for hospital treatment is only

‘necessary, if treatment is otherwise céntinuo‘us, i.e. involving consecutive weeks. The OMIG
correctly épplied this requirement to ité claims review, pursuant ;[O, rather than in contravention
of, guidance from the Office of Mental Health. See OMIG Exhibit 2.

Relying upon the Miriam-Webster’s Dictionary, the Appellants also assert that a calendar
week means a week that begins With Sunday and ends with Saturday. (Appellants’ Brief, p. 6.)
As the OMIG points out, there is no such set definition of “calendar week” in the law. Black’s

Law Dictionary, a resource particularly relevant to legal analysis, offers different definitions,
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while Duhaime’s Law Dictionary notes that the meanihg of the term depends upon the context.
(OMIG’S Brief, p. 9.)

Case law offered by the parties shows no absolute, unequivocal definition of what
constitutes a calendar week applicable to any and all situations. Nor do the Appellants explain
why or how a case law holding régarding entirely different and irrelevant legal requirements
supersedes the counting méthod employed by the OMIG;, based upon guidance received from the
Office of Mental Health that the first calendar week begins on the first treatment date.

The Appellants cite Syversen v. Saffer, a Nassau County Supreme Court decision citing

~-Matter-of-Wright’s-Will,-which defined “calendar week” as-a-definite-period-of-time,
commencing on Sunday and ending on Saturday. Howéver, the court in Syver;ven also noted that
one day in each weékly f)eriod (and not necessarily the same day each week) was sufficient to
meet a requirement requiring publication for a number of successive we.eks. Syversen v. Sajfer, ;
140 N.Y.S.2d 774, 778 (Sup. Ct. 1955), affirmed, 150 N.Y.S.2d 551 (App. Div. 2d Dep’t 1956).
The OMIG points to Russomano v. Leon Decorating Co., 306 N.Y. 521 (1954), in which the

~ Court of Appeals determined that a Workers’ Compensation claimant who worked four days in

one calendar week was deémed to have worked a calendar week, and that court deemed a
calendar week as commencing on a Monday, likely for practical considerations regarding work
schedules.

The Appellants assert that a patient who is admitted to the program on a Wednesdasf
should not be deemed to have commenced treatment fér reimbursement limitation purposes until
the following Sunday. (Appellants’ Brief, p. 6.) The Appellants argue that this scenario would
allow reimbursement for partial hospitalization treatment commencing on Wednesday ohward,

with a limitation on reimbursement that takes effect six Sundays later, for a course of treatment




—-(rather-than-specific-days)-should commence-the-Sunday-before treatment commenced because
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totaling six-and-a-half weeks. (OMIG’s Brief, p. 8.) The Appellants have offered no pei‘suasive
or eveﬁ intelligible reason for this assertion that é regulétion authorizing a six calendar week
course of treatment should be read as authorizing six-and-a-half weeks. The regulation allows a
six-week coursé of treatment, not six-and-up-to-seven weeks, depending on what day of the
week admission happened to have occurred. '

Indeed, the Appellants’ reasoning, and even'the very authority they cite, Syversen v.
Saffer, actually suggest an application of the regulation that might well lead to a shortening of

the six-week period, which they presumably deem unacceptable - that counting of the six weeks

Wednesday would fall within that “calendar week”. This method would result in reimbursement
for only ﬁve-a;nd—a—half weeks, which as the Appellénts complain, “eliminates the mandatory
‘six calendar weeks’ period in favor of five-and-a-half calendar weeks.” (Appellants’ Brief, p.
6.)

The OMIG’s counting of calendar weeks starting on the first date of treatment, pursuant ‘

to guidance from the Office of Mental Health, offers an accurate and consistent measure of every ‘

recipient’s tréatment in the partial hospitalization program that is entirely reasonable and
completely consistent with the plain intent of the regulation not to authorize a course of
tre‘atmentv that exceeds six weeks without a new admission to a new course of treatment.

The Appellants argue that the OMIG’s Audit Protocol for OMH [Office of Mental
Health] Partial Hosbitalization “does not mention calendar weeks or any requirement that
treatment sessions be on consecutive days.” (Appellants’ Brief, p. 6.) To the contrary, the Audit

Protocol explicitly cites 14 NYCRR § 588.9(a)(2), the regulation specifying that “a course of
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treatment shall not exceed six calendar weeks.”! The first page of the Audit Protocol also
specifically advises providers that protocols are intended solely as gﬁidance, and are not a
substitute for a review of applicable law. Proﬁders are further advised that audit protocols do
not limit or diminish the OMIG’s authority to recover improperly expendedl Medicaid funds. In
short, audit protocols, while instructive, are not exhaustive. (Appellants’ Exhibit K.)

The Appellants accurately point out that the regulation authorizes more than six weeké or -
42 days in situations where a course of treatment is terminated by discharge, anci thep anew
course of treatment is established by readmitting the patient. Citing an explaﬁafion ﬁ'om the -
-Office of Mental Health that the six calendar week limitation does not preclude providers from
discharging and readmitting patients for multiple courses of treatment, the Appellants argue that .
thé six-week limitation, as set forth in the regulation, is “utterly arbitrary and leads to absurd,
prejudicial disparities.” (Appellants’ Brief, pp. 7-8.)

The outer reimbursement limit for 1'ecipients admitted to the partial hospitalization
program is 180 hours per course of treatment, but 360 hours per calendar year. This provision

plainly and necessarily recognizes the possibility of more than one course of treatment in a year.

The regulation itself refers to each course of treatment as a new admission, thereby implicitly
contemplating discharge and readmission as the manner in which this can be accomplished. The
additional explanation from the Office of Mental Health cited by the Appellants offers no

additional insight necessary to understand the plain language of 14 NYCRR §§ 588.9(a)(2)&(3).

! The Audit Protocol also cites 14 NYCRR § 588.12(f), which provides: ‘
... if a provider of service seeks reimbursement in excess of the limits imposed in sections 588.9(a)(2) and
(3), 588.10(a)(2) and (3) and 588.13(a)(3)(i), (ii) and (iii) of this Part, the provider shall be presumed to
have knowingly and intentionally violated the provisions of this Part, whereupon the Office of Mental ,
Health shall notify the Department of Social Services in order that the Department of Social Services may
exercise its authority to recover such overpayments as may have occurred. ' .

9
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While a patient may be admitted and discharged from a partial hospitalization program |
more than once during a calendar year, those determinations must be documented and are subject
‘to review by the Office of Mental Health. Those determinaﬁons must consider the recipient’s
history, diagnosis; prognosis, progress, or lack thereof; érid whether the recipient requires
services at that level of care, or would be more appropriately discharged or referred to another
program. 14 NYCRR §§ 588.9(c)&(d). Treatment plans must also identify specific objectives
and services necessary to accomplish treatment goals, and must include criteria for discharge

planning. 14 NYCRR § 587.12(c); §§ 587.16(b)&(e). Any determination that a recipient

-——requires-continued treatment is subject-to the same criteria, which must be documented,and

| fl'eatment plans reviewed, every two weeks. 14 NYCRR §§ 588.9(c)&(d).

The Appellants do not claim that they documented, as required by thesé regulations and
by 14 NYCRR § 587.12(i), that any readmissions for a new coursé of treatment occurred for any
of the audited recipients. They do not allege a single instance in which discharge and
readmission is claimed to have occurred, nor is any such conclusion suggested by what the

| Appellants concede are the “factually accurate” audit reports. Instead, they simply dismiss the

readmission 1‘equil*emenfs as a “gotcha [that] cannot be‘ intent of the Regulation, and would by
the very definition of arbitrary and capricious action.” (Appellants® Brief, p. 8.)

The readmission requirements are not arbitréry and were not capriciously appliéd. Itis
hardly “tééhm'cal trickery and secret policies,” as the_ApiJellants also claim (Appellants’ Brief, p.
8), for the regulations to require a provider to evaluate and document the medical need to readmit
a paﬁent for é new course of treatment when the sii-week course of treatment authorized by the
1'egulati0n ends. The OMIG’s determinations in both audits are consistent with and reflect

adherence to those clear regulatory requirements. The Appellants themselves maintain that the

10
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six-week reimbursement limitation “can be easily avoided by simple‘ paperwork” (Appellants’
Brief, p. 8), but do not claim to have prepared or maintained such paperwork. What they dismiss
as insignificant “paperwork” is an entirely reasonable and rational regulatory requirement to
comply with the obvious regulatmy intent that providers document a medical need in order to
establish entitlement to continue fee-for-sérvice billing for partial hospitalization services for
more than a-six-week course of treatment. |

| The Appellants also claim “the only relevant timeframe is that a course of treatment not

exceed /80 or 360 hours, irrespective of weeks of days. (Appellants’ Brief, p. 8.) This

argument-that-the-second-sentence-of- 14 NY.CRR-§-588.9(a)(2), which. provides-that-*[a]-course
of treatment shall not e;(ceed six calendar Weeks” should be ignored, and that the OMIG should
instead determine compliance only in accordance with the first sentence, is rejected. The
Appellants’ attempt to disregard the six-week limitation and focus on what they deem “the only
relevant timeframe” while convenient fo.r .a provider, is not an accurate 1‘ead.ing of 14 NYCRR §§
588.9(a)(2)&(3), provisions that are clear oﬂ their face.

The Appellants have failed to establish that the OMIG’s determinations to disallow

payments made for paﬁial hospitalization treatment exceeding six calendar weeks was not
correct.
DECISION
The OMIG’s detelmination to recover overpayments from Elmhurst Hospital Center in
the amount of $33,544.97 pursuant to the April 6, 2017 final audit report was correct and is |

affirmed.

11
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The OMIG’s determination to recover overpayments from Kings County Hospital Center
in the amount of $26,693.07 pursuant to the April 13, 2017 final audit report was correct and is

affirmed.

Dated: April 3, 2023
Menands, New York

" .
’ Ylﬁf\;ﬁug g}”@/\)é)o)h/\

Natalie J. Bordeaux
Administrative Law Judge
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