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STATE OF NEW YORK : DEPA~TMENT OF HEALTH 
--------------------------------- ----------x 
In the Matter of an Appeal , pursuant to 
10 NYCRR § 415 . 3, by 

Appe·11ant, 

from a determination by 

St . Mary's Center , Inc . 
Respondent , 

to discharge _her from a residen·ti.al health 
care facility. . 
. ----~---------------- ------------ ~~-----x 

On - • 2020, St. Mary~s 

(Facility), discharged resident 

DECISION 

Center , Inc . 

(Appellant) 

to Mount Sinai Morningside (the hospital) in New York City. 

On 2020 , the _ Appel l an_t ' s - . 

appealed the discharge on the Appellant ' s behalf . 10 NYCRR 

415. 3 (i) (2) (i) (a) . On ·December 4, 2020 , a hearing was held by 

videoconference before Dawn MacKi l lop- Soller , A"dminis,ttati ve 

Law Judge. Evidence was received (ALJ I; A~pellant 1-3; and 

Facili ty A-C). A transcript of the hearing was made . 

The Appellant ' s - appeared and testified on the 

.. Appellant ' s behalf. The Facility was represel}ted by Bibi 

Nzam, Director of Nursing. Ms. Nzam, Eng Tan , MD1 .Esther 

Chij ioke , MD, and · Robe.rta Adams , Assisti;l.nt Director of 

Nursing , testified on behalf of the Facility . Ka t hryn 
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Grabowy, social work.er, Hart Kopple"-Perry, DO , and Fernando 

Carnavali, MD, from Mount Sinai Morningside, a l so t estified. 

Issues 

Has the Fac i lity met its burden of proving that the 
discharge was authorized and that its discharge plan is 
appropriate? 

Findings of Fact 

1. On 2020, the Appellant , age . was admitted 

as a resident at St. Mary's Center, I nc., . a nursing home 

located in Manhattan, for rehabilitative therapy and skilled 

nursing services following a hospitalization and . 

- which resulted in - · a ffecting her 

and - Her diagnoses include -

- - 1111·1 -

. She is ambulatory and capable of 

feeding herself but unable to attend to her hygiene, 

toi leting, bathing, and other personal care needs. [Exhi bits 

2-3, A- B . ] 

2. The Appel l ant was prescribed - f or 

- for 11111 - for 

and 

_ , and - for - and 

for . 

and 

She was a l so prescribed to counteract the effects 

of drugs . [Exhibits · 2-3.] 
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3. The Facility specializes in prov idi ng skilled nursing 

care to patients diagnosed . with - and - [Te stimony, 

Es t her Chij i oke, MD. ) 

4 . In - of 2020, the Appellant was place d on 1 : 1 

supervision for safety due to , wandering, 

and ­ beha viors . He r behaviors also· 

included -

elopement. [Exhibit 2 . ] 

with staff, a nd attempted 

5. On - ■, 2020, t he Appellant ' s 

to include a staff member. The 

.Facility t r a nsferred the Appellan t t he same day to Mt. Sinai 

Mornings ide , · a hospital in Manhattan , for 

evaluation . [Exhibit 3 .) 

6. The Faci lity did not serve any Notice o f 

Trans fer /Discha rge o_n the Appellant or a family member as. 

requi red by 10 NYCRR 415.·3 (i); [Testimony, Bi b i Nizam.] 

7. The hospital admitted the Appellant for ·and . 

medical evaluati ons . Upon admission, he r 

was - - -more than 1111 t imes abov e normal - at 11111 
Her medications incl uded 

counteract drugs, and 

These factors and an 

- contributed to her 

a d rug used to 

at 8 8mcg .for 
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and - behaviors. [E}{hibits A-C; Testimony, 

Hart Kopple-Perry, DO , Fernando Carnival e, MD.] 

8 . Hospital and medical assessments confi rm the 

. Appel l ant is medical ly and stable and does 

hospital c~re~ The hospital not require continued 

medical care team has cleared the Appel lant for return to the 

Facility . Th~ Facility, however, ~ refuses to accept her 

return, and proposes no other discharge plan . [Exhibits B-C ; 

Testimony, Bibi Nizam.] 

9. The Appellant remains a t the hospital pending the 

outcome of this hearing . 

Applicable -Law 

1. Transfer and discharge rights of nursing home r es idents 

are set forth in 10 NYCRR 415 . 3 (i), which provides , in 

pertinent part: 

( 1) 

( i) 

Wi t h regard to the transfer or discharge of 
residents, the facility shall : 

permit each resident to remain iri t he 
facility, and not transfer or discharge the 
resident from the facility unless such 
transfer or discharge is made in recogni tion 
of the resident's rights to receive 
considerate and respectful car e , to receive 
necessary car e and servi~es, and to 
participate in the development of t he 
comprehensive care plan and i n recognition of 
the rights of other residents in the facilit y. 
(a) The resident may be transferred only when 
the interdisciplinary care team, in 
consul tation with t he resident or the 
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resident's designated _representative , 
determines thc;i.t: 

(1) the transfer or discha~g~ is necessary for the 
resident 's welfare and the resident 's needs 
cannot be met after re_asonable attempts at 
accommodation i n the facilit y; 

(ii) ensure complete documentation in . the 
resident's clinical record when _the fici l ity 
~ransfers . o r discharges a resident under any 
of the circumstances specified in subparagraph 
( i) of thi s p·aragraph. The. documenta_tio'n shall 
be made by : 

( iii) 

(a) the resident•~· physician and , as 
appropriate, interdisciplinary care 
team; when transfer or discharge is 
necessijry under subclause_ (1 ) or (2) of 
cla use (a) of subparagraph (i) o f this 
paragraph; and 

be f ore i t t rans£eis or discharg~s a resident: 

(a) . notify the resident and des i gnated 
representat1~e, if any, and, if known, 
f amily member o f the resident of. the 
transfer or disch~rge and the reasons 
for · the move in writing and in a 
l anguage and manner the resident and/or 

· family member understand; 
(b) record the reasons in the- resident's 

clinical record; and 

2 . . The Facility . has the burden of ·proving that the 

"discharge or transfer is/was necessary and the discharge 

plan .appropriate ." 10 NYCRR 415.3(1) (2) (iii) (b) . 

Discussion 

The Faci l ity claims t hat the Appellant's behaviors 

following her admi ssion, and that due 

. . : 

to the - of these behavior s, it can no longer . meet her 
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needs and discharge is necessary . [Exhibits 2-3 ; Testimony, 

Hart Kopple- Perry, DO , Esther Chij ioke 1 MD, Bibi Nizam . ) 

Prior to determini ng to transf~r the Appellant to the 

hospital, however , the Facility had a duty to p rovid e t he 

Appe l lant with "adequat e and appropriate medical c a r e" b y · 

ruling out ~edical causes for her behaviors , a process the 

medical evidence established it failed to compiete . 10 NYCRR 

415 . 3 (f) ( 1 )_ (i). 

The Appellant ' s was . upon arrival 

at the hospita l . This was recorded within hours of her -

·on the Facility staff member. Hart· Koppl e-Perry, oo·, 

for the hospital , explained that this 
!' 

1111 - - her 

and considering her 

Indee9, the Facil.:i.ty ' s medical records confi rm that 

since the date o~ her admission more than 11 mo nths ago , the 

Appellant's . readings have yielded consistently 

1111 readi ngs , between • and 11111 [Exhibits 2-3 . ) Dr. 

Kopple-Perry explained that . and behavioral changes 

can also be attributable to an . • , _which the 

Facility confirmed the Appellant had when the transfer 

occurr ed . [Exhibit 2; · Tes t imor:iy, Esther Chijioke, M.D . ) 

· Fernando Carnav~l i, MD, a tt~nding physician a t the 
( 

. hospital, agr eed that these conditions and· the Fa~ility ' s 

I 

I 
l 

. l 

I 
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instead of 100 · rncg, and 
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at 400 mg, at 88 mcg 

(an unnecessary drug 

because its purpose . is to counteract side effect s of 

drugs that were not being administered to the 

Appel l ant) contributed to h e r - - - and 

behaviors. [Testimony, Hart Kopple-Perry, DO, 

Fernando Carnavali, MD. ) The hospital ·medical records state 

that upon arrival, the , Appellant had" 

associated with· - - - · and 

[Fa~ility Exhibi t 2 . ] 

The hospital staff stabil,ized the Appellant's -

behaviors by changing her m_edications to include 

- - 1111- _ , and 

- and - as needed. Dr . Kopple-Perry also described 

other adjustments made by hospital staff, incl uding short 

walks on the medical floor , consistent s taff r edirection for 

tasks , and video or telephone call s with family. Since these 

modif ic•ations - al l of which are available· at the ·Facility -

the Appellant has not experienced wandered, 

attempted elopement, or required around the clock 

supervi s i on . [Testimony Kathryn Grabowy, Hart Kopple - Perry, 

DO . ] Based on t he hospital's resol ution of her 

behaviors, the Facil ity i s required to readmit the Appellant. 

10 NYCRR 415. 3 (i) (1) (i). 
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The Facil ity transferred the Appellant to Mount Sinai 

Morningside without issuing her or her - proper notice . 

The Facility was required to ~ro;ide the Appellant and her 

- with written not ice of the transf er. 10 NYCRR 

415 . 3(i) (1) (i ii) (a) . The required notice was never provided. 

Written notice. was, among other things , · critical for 

informing the Appellant and her - of the long term care 

ombudsman and agencies responsibl e for advocating fo r 

i ndi victuals with 

NYC RR . 415 . 3 ( i) ( 1) ( v) ( f) , 

10 

(g), and (h) . The Appellant ' s 

clinical record was a l so devoid of a physician's note 

e xplaining the necessity for the dischar ge, which i s r equired 

when the discharge is because the Appellant ' s needs cannot be 

met . 10 NYCRR 415.3(i) (1) (ii) (a). 

In addition to failing to issue a notice of discharge, 

the Facilit y has f ailed to establish any appropriate 

discharge plah. ~ibi Nizam, Director of Nursing, offered no 

authority for her claim that this process i s t he 

r esponsibility of the hospital. [Test i mony, Bibi Naz am . ] 

Department regula t ions clearly· place t he burden of discharge 

p lanning on the long t e rm r esidential care facility - not the 

hospital . The Facility . has the burden of developing and 

provi ng the appropriateness of.the discharge plan. 10 NYCRR 

415 . 3 ( i ) ( 1) (vi) . Departme nt policy disseminated to nursing 
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home administrators by a , "Dear Administrator Letter" and 

found on the Department of Health website emphasizes this 

obligation. It states: 

State a~d Federal regulations require that nursing 
home residents who are temporarily hospital ized be 
allowed to return to the facility fo llowi ng 
hospitalization Hospitals are not acceptable 
final discharge locations . When sending residents 
with epi sodes of acting out behavior to ho~pitals 
fo~ treatment, t he nursing home is responsible to 
readmit t he resident and/or develop an appropri ate 
discharge plan . In t hese cases, the hospital is not 
conside r ed to be the fi nal discharge location . DAL 
NH 15- 06, Trans fer & Discharge Requirements for 
Nursing Homes, September 23, 2015. 

The Facility has articulated no argument that the 

Appellant'~ p lacement in a hospital setting meets her long 

term _medical needs and is an appropriat e di$charge plan . . The 

hospital confirmed t he Appe llant is stable and there is no 

or medica l need f or her · continued placemen~. 

The Appellant. i s clinically ready for discharge from the 

hospital to the Facility , where she can cont i nue to receive 

the speci alized and skilled nursing services she requi r es . 

The Faci lity and the hospital agree this level o f car e is 

necessary to effectively manage the Appellant's underl y i ng 

conditions . [Test i mony, Hart Kopple-Perry, · DO , , Esther 

Chijioke, MD, Bibi Nazarn .] 

If the Facility be l ieves another placement is 

appropriate for the . Appellant, it is obligated to i dentify 



that placement, develop an appropriate discharge plan, and 

issue the reguired written notice of discharge. Meanwhile, 

the Facility having failed to issue proper notice of the 

d~scharge and establish discharge was necessary and the 

existence of an. appropriate discharge plan, the discharge 

appeal is granted. Consist~nt with the verbal directive at 

the conclusion of the hearing, the Facility is ordered to 

readmit the Appellant to the first available bed. 
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Order 

1. The Facil ity is not authorized to discharge the 

Appellant without proper notice and an appropriate discharge 

plan. 

2. Pursuant to · 10 NYCRR 415.3(i){2)( i)(d) , the 

Facility is directed to readmit the Appellant p rior to 

admitting any other person . 

Dat ed: 

'To : • 

Al bany, New York 
December 7, 2020 

Moun t Sinai Morningside 
1 111 Amsterdam Avenue 
New York, New York 10025 

Bibi Nzam, RN 
St . Mary ' s Center Inc . 
516 West 126th stre~t 
New York, New York 1 0027 

Kathry~ Grabowy, SW 
Mount Sinai Morn ingside 
1 111 Amsterdam Avenue 
New York, New York 10025 

~ au<_ -1(_ _J/4() Swu_ 
Dawn MacKillop Soller 
Administrative Law Judge 




