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CERTIFIED MAIL/RETURN RECEIPT 

Mr. 
c/o Cobble Hill Health Center 
380 Henry Street 
Brooklyn, New York 11201 

RE : In the Matter of 

Dear Parties: 

August 24, 2020 

Mr. Robert Herel, LCSW 
Director of Social Work 
Cobble Hill Health Center 
380 Henry Street 
Brooklyn, New York 11201 

- Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing rnay appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal A id, etc.). Such an appeal must be commenced within four. (4) months 
from the date of this Decision. 

JFH: cmg 
Enclosure 

Sincerely, 

Qufful1f N<Ro/1 I~ 
James F. Horan 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



STATE OF· NEW YORK: DEPARTMENT OF HEALTH 
--------·------ ·--------- ,-----------------x 
In the Matter of an Appeal, pursuant to 
10 ~YCRR § 415.3, by 

Appel l ant, 

from a determination by 
COBBLE HILL HEALTH CENTER 

Respondent, 

to d i scharge h im from a residential health 
care facility.·· 
----------· - - ·-----------------------------x 

DECISION 

Hearing Before : Sean D. O' Brien 
Administrative Law Judge 

Held 

Hearing Date : 

Parties : 

via WEB EX 

August 18 , 2020 

COBBLE HILL HEALTH CENTER 
By: Mr . Robert Herel , LCSW 
Director of Social Services 

Pro Se 



JURI SDICTION 

By -notice dated _ , 2020, Cobble Hill Health Center (the 

Faciiity), a resideniia l care faci l it y s ub j ect to Art icle 28 of 
, . 

the New York Public · Health Law, determined t o discharge/t~ansfer 

- (the Appel lant) from the Facil ity . Th e 

Appellant apr.ea l ed the deter mi nation to the New York St ate 

Department of Heal th (t he Depart ment) pursuant to 10 New York Codes 

Rul es , atid Regul~tions (NYCRR) Section 415. 3(i): 

HEARING ~CORD 

Fa~il ity Exhibits: 1-6 

Faci l ity Witnesses : Laura ·Mason , RN, Nur sing ·Supers~i or 
Lewiz Attalia , Direct or of Rehabil i tation 
Shoa Zaidi, ·MD, Medical Director 

Appellant 's Witnesses.: • 
Natasha Mahase , MSW, Social Worker 

Administrative Law Judge Exh ibit 1 : Notice of Heari rig with 
Dischar ge Notice 

A digital recording of the h_e aring was made pa r t of the · hear ing 
record via WEB EX . 
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ISSUE 

Has the Faci l ity established that the determination to 

transfer/di scharge is correct and the discharge plan for:: the 

Appel~ant is appropriate? 

FINDINGS OF FACT 

Citations in parentheses refer to testimony (T.) of witn~sses 

and exhibi ts (Exhibit) f ound persuasi ve iri arriving a t a part icular 

findi ng . Conf l i cting evidence, if any, was consi dered and re jected 

i n favor of cited evi dence . 

1. The ·Appellant_ is a · . year-old male who was admitted t o 

t he Facility on - 2020, fo r a short - t erm rehabi l itat i on 

following surgery . His other diagnoses include 

- ---·· (Exhibits 1 , 2, 4, 5; T . Mason 

11 : 58, T . Zaidi 20:20). 

· 2. By notice dated - :2020, the Facility determined 

t o di·scharge the Appellant on - I · 2020 ~ because h is 

" ... hea l t h has i mproved suff ici ently ... " so t hat he no longer 

needs the ser vices o f a skilled nurs i ng f aci l ity . (Exhibits 1 , 

2, 3, 4, 5, 6; T . Mason 9 : 38 , T. Zai d i 1 8 :40 , T . Attalia 12:26, 

T . Mahase 45:23). 
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3 . The Facility determined to discharge the Appellant to 

the she l ter syst em at the 

- - Shelter New York where 

he has been. accepted. (Exhibit s 2 , 3, 6; T. Mahase 14 :25). 

4. At the time of his admission to t he Facility, the 

Appe llant needed assistance in al l of his Act i vities of Dai l y 

Living (ADLs) including ambulating, transferring and bathi ng . 

. The goal o f Appel l ant's short- term admissi.on was to return 

the Appellan t to the community. (Exhibits· 1 , 2, 3 , 4 , . 5; T . 

Mason 11: 50, T. Attalia 12:18, T . Zaidi , 2 0 :20, T . Mahase 

46:14} . 

5 . The Appellant has c ompleted his short-term 

rehabi l itation to the po i nt where . he no l onger needs skilled 

nursing care, nor does h e need assistance with his ADLs. 

(Exhibits 2, 3, 4, 5; T . Mason 9 : 25 , T . Attalia 12: 26 , T. Zai di 

18 : 40, T . Mahase). 

6. The Appell ant can take his own medications, sel f~direct 

and is capable of making his own medical appointments. (Exhibits 

2, 3, 4, 5~ Appellant 's Exhibit A; T . Mason , 9 : 38, T . At t alia , 

16 : 56 , T. Mahase 14 : 23) . 
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7 . The App ellant' can ambulate independently with.a r oller 

walker wi t hout .supervision . (Exhibit s 2, 3, 4 , 5; T . Mason 9 : 25, 

T . Attalia 16 :00 , T . Zaidi 19 : 11, T. Mahase 44:49). 

8. The· Appe llant was referred to the Shelter 

system where has lived previously. The Appella nt does not have 

any income and i s not . eligible for an adul t home stay .or an 

assisted living location. (Exhibits. 2 , 6 ; T . Mahase 4 5: 23) . 

9. It is the. professional opinion of the Appel lant ' s 

caregivers a t the Faci lity, including the Facility's Medical 

Dir ector , Attendi ng Physician, Soci al Worker, Nursing 

Supervi sor and . the Facil ity' s Di rector of Rehabi litation that 

dischar ge to the She l ter system is appropriate . 

(Exhibi ts 2, 3 , 4, 5 , 6; T . Attalia 16 : 06, T . Mason 9:38, T . 

Zaidi 1? : 40, T. Mahase 45 :2 3) . 

10. The Appel lant r emains at the Facility pendi ng the 

outcome of the appeal . 
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APPLICABLE LAW 

A residential health care f acil i ty (also r e f erred to in the 

Department of Health Rules a nd Regulations as a nursing home) is 

a faci l ity which provides regul ar nursing, medical , 

rehabi l itative, and professiqnal servi ces to residents who do not 

r equire hospitaQization . Pub l ic Health Law Sections 2801 (2) (3); 

10 NYCRR Section 415 . 2(k). 

A resident may onl y be discharged p u rsuant · t o specific 

provision s of the Department of Health Rules and Regulations (10 
( 

NYCRR Section 415 . 3[ i ] [1]) . 

The Facility all~ges t he Appellant 's discharge is permissible 

·pursuanf to 10 NYCRR Section 415.3( i) (1) ( i ) (a) (2), which s tates in 

relevant part : 

the' transfe r 
because the 
sufficiently 
t h e services 

or discharge is appropriate 
resident ' s heal th has improved 
so the resident no l onger ·needs 
p rovided by the fac i lity . 

Under the hearing procedures at 10 NYCRR Secti on 

§415 . 3 (i) (2) (i i ) , the Facility bears the bur den -t o prove a 

discharge neces~ary and the discharge plan is appropr i ate. Under 

the New York State Adminis trative Procedures Act (SAPA) Sect i on 

306 ( 1), a dec i s i on in an admini strative proceeding must be in 

accor·dance wi t h ·substant i al evidence. Substantial e v idence means 
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such relevant proof as a reasonabl e mind may accept as adequate to 

support conclusion or fact ; less than preponderance of evidence, 

but more than mere surmise, conjecture or speculation and 

. . 

constituting a rational basis for decision, Stoker v. Tarantino, 

101 A.D.2d 651 , 475 N. Y. S:2d 562 (3 rd Dept . 1984) , appeal dismissed 

63 N . Y .2d 64 9. 

DISCUSSION 

The Appellant was admitted to ·the Facility ·o ~ 2020 , 

for short- term rehabi l itation fol l owiBg surgery. 

His medical condit i ons i nclude 

- At · the t i me of his admission to the Facil ity , t he 

Appellant required assistance wi th .the ADLs of ambulating , 

transferring and bathing. (Exhi bits 1, 2 , 3, 4 , 5 ; T . Attal ia 

25:00, T. Mason 19 : 05, T . Zaidi 31:43, T. Mahase 46 : 14) . 

By 11111 ■, 2020, the Appel l ant had made sufficient 

.improvements in a ll ADLs areas and ·had no need for skilled nursing 

care at the fac i l ity . The Facility's Di rector of Rehabi litation, 

Ms. Lewiz Attal ia and Ms . Laura Mason , RN, the Facility's Nursing 

supervisor both testi.fied the Appellant has hit all the benchmarks 

f or his physical and occupational therapy. Ms. At tal ia further 

7 



testified the Appe l lant can ambulate with a r o l ler wal ker without 

supervision . (Exhibits 2, 3, 4, 5; T. Attali a 16:00). 

Ms. Natasha Mahase, tri.e r esident 's social worker ·at the 

Facility testified the Appellant is being di~charged back to the 

community and to the shelter system program wheie 

the Appellant has lived p reviously . , (Exhibits. 2, 4, . 5 ; T. Mahase 

1 4: 23) . 

Important ly, Dr . Shoa . Zai9i, the Medical · Director at the 

Facility testified the Appellant does not require nurs i ng . home 

placement and can be dis charged t o ·the - 11111 11111 shelter 

system; .In addition, the attending physici an of the Appel lant, 

.Dr. Kala Sury, in her medical orders wr ote the Appe llant does not 

require t he level of medical car e of a nursing home . The Appellant 
. . 

testified on his own behalf and made it known he does not want to 

be discharged because he claims that he is not ready with his ADLs, 

but he did n9t provide any meaningful medical just i fica t ion to 

support -his position that he must remain in the Faci lity . 

Therefore, the Facility has met its bur den o f establishing valid 

grounds the discharge of the Appellant is necessary because the 

Appellan t no longer needs nursing home care . 10 NYCRR Section 

415 . 3 (i) (1) (i) (b) . 
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The discharge p l an to the community and to the 

she l t er system, in particular , is appropriate . The App el l ant does 

not have any income . and is not e lig ible for dischar ge to an 

assisted l iving locati on o r an adult home . In addition, the 

Appellant is able to make medical ·appointments outside of the 

Facility and i s a l ert, ori ented and can ambulate independently . 

(Exhibit 2) . Final l y , the Appellant res.ided in the 

shel ter system p r.ior. to h i s admission to the hospital a nd nur sing 

home. (Exhibit 2; T . Mahase 45:23). The discharge p lan addresses 

t he medical needs and personal care needs of t he Appellant post 

discharge . 10 NYCRR Section 415.3(i) (1) (vi) . 

At the shelter · a soci al wor ker wi l l be 

assigned to the Appellant to assist him regarding housing , mea l s 

and medications . The Facility will i ssue Appellant a roller 

~al ker , as durable medi cal equi pment . In addition , the 

Appellant ' s scripts and necessary medica l referr als wil l · be. 

made . The health care the Appel lant may still require can b e 

p rovide d on an outpatient . basis and does not req uire nursing · 

home p l acement . (Exhibits 2, 3, 4; T . Mason 9;38 , T. Zaidi 18 : 40 

21 : 06; T. Mahase 44 : 49 , 45 : 25) . 
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· The Facility .ha9 adequately p l anned for t he Appellant ' s 

discharge . The Facility actions suffi ciently address the medical 

needs ·of t he Appellant post discharge . 10 NYCRR Section 

415 . 3 ( i ) (1) (vi) . 

·CONCLUSION 

The Cobble Hi ll Health Cent er has proven that i t s 

determination to discharge t he Appellant. is c6rrect and t h e 

discharge pian is appropriate . 

DECISION 

The appeal by Appel lant is theref~re DENIED . 

The Fa cility is authorized to discharge Appellant in 

accordance - 202 0 Dischar ge Notice . 

This Decision may be appeal ed t o a court of comp etent 

jurisdicti on pursuant to Article 78 of t he New York Civil Pr actice 
{ 

Law and R-ules (CPLR) . 

DATED : Albany, New York 
August 24, 2020 
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Sean O'Br ie 
Admini strative Law Judge 



To: Mr . 
c/o Cobble Hi ll Heath Center 
380 Henry Street 
Brooklyn, New Yprk 11201 

Mr . Robert Herel , LCSW, 
Director of Soc i a l Work 
Cobbl e Hill Heal t h Center 
380 Henry Street 
Brookl yn, New York 11201 
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