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provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid , etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 
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STATE OF NEW YORK: DEPARTMENT OF HEALTH 
-------- -----------------------------------x 
In the Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by 

Appellant, 

from a determination by 

TARRYTOWN HALL CA,Rli: CENTER 

Respondent, 

to discharge her from a residential health 
care facility. 
-------------------------------------------x 

DECISION 

The Tarrytown Hall Care Center ( " Facility") issued a Notice 

of Transfer/Discharge , dated 2018 , t o 

("Resident") . The . Resident appealed the Faci l ity ' s proposed 

d ischarge . On July 26 , 2018 , a hearing was held before WILLIAM J. 

LYNCH , ESQ ., ADMINISTRATIVE LAW JUDGE . 

The hearing wa s held in accordance with . the Public Health Law 

of the State of New York ; Part 415 in Volume 10 of t he Official 

Compilation of Codes, Rules an'd Regulations of the State of New 

York ("NYCRR"); Part 483 of the United States Code of Federal 

Regulations ("CFR"); the New York State Administrative Procedure 

Act (" SAPA"); and 10 NYCRR Part 51. 

Evidence was received and witnesses were examined. An audio 

recording of the proceeding was made . The hearing was held at the 

E'acili ty located at 20 Wood Court , Tarrytown , New York . The 



f o l lowing indi vidual s were present for t he hearing : 

Residen friend o f t he Resident; Carolee Lee, 

Director of Social Work; Michel l e Mercado, Soci al Worker; a n d Neil 

Eisikowitz, Admi nistrator . 

STATEMENT OF THE CASE 

The Facility issued a determinati on propos ing to discharge 

the Resident e ffectiv 201~ . The stat ed reason for the 

discharge was that t he Resident 's health had improved sufficientl y 

so that she no l onger required the services provided by a skilled 

nursing f acility . The proposed discharge location was 

DSS at 

he Resident fi led a timely request for an 

appeal of the d i schar ge decision an d has remained in the Faci l i ty 

pending this de t ermination. 

STATEMENT OF ISSUES 

The issues. to be determined in t his proceeding are whether 

the Facility has established a basis which permits the Resident's 

discharge from the Facility and whether t he proposed discharge 

plan is appropriate. The Facility has the burden of p roving i ts 
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case by substantial evidence. (10 NYCRR § 415 . 3[h) (2) [iii), SAPA 

§ 306[1]) . 

FIJ:IDI.NGS OF FACT 

The fo l lowing Findings of Fact were made after a review of 

the entiie record in t h is matter . Cit~tions in parentheses refer 

to testimony or exhibits. These ditations represent evidence f ound 

persuasive in arri ving at a particular finding. Conflicting 

evidence, if any, was considered and rejected i n favor of t he cited 

evidence . 

1 . The Resident 

the Facility on 

year- old female who was admitted to 

2018 for ·- term r ·ehabilitation . 

(Facility Ex . 4 ; Recording@ 6 : 00) . 

2. The Resident is now abl e to ambul a te i ndependently with a 

cane and perform all . acti-v~ ties of daily living. Sh'e has been 

taught to treat a wound, and she currently p r ovides her 

own care . (Facility Ex. 2 ; Recording @ 2: 4 5) . 

3 . The Facility's interdisciplinary care team determined 

that the Resident no l onger required skilled nursing services and 

· could safely be discharged. (Facility Ex . 2 ;' Recor ding @ 2 : 15) . 
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4. The Resident ~ s attending physician determined that the 

Res ident was medicall y stable and agreed wi t h the discharge pla n. 

(Facility Ex. 3 ). 

5. On 2018, the Facilit y issued a discharge notice 

t o the Resident which proposes dischar ge t o the 

DSS . (Facility Ex . 1) . 

ANALYSIS AND CONCLUSIONS 

A resident may only be discharged pursuant to specific 

provis i ons o f the Depart ment of Health Rules and Regulations . (1 0 

NYCRR 415 . 3 [h] [ l ]) . The Facility alleged. that the Res ident's 

d i scharge is permiss ible pursua nt to 1 0 NYCRR 415(h) (1) (i) (a) (2), 

whi c h s tat es : 

The transfer 
because the 
sufficiently 
the services 

or discharge is appropriate 
resident ' s heal th has improved 
so t he resident no longer needs 
provided by the faci l ity. 

The Facili ty offered into evidence a Discharge Plan which contains 

input by the members o f the Res ident 's interdisc~pl i nary care team. 

The Facilit y established through this document, a l etter from the 

Resident's atten d ing physi c ian a nd the testimony of its witnesses 

t hat there i s no reason for t h e Resident to remain in a skilled 

n ursing facility . After completing a program of rehabil itation, 

the Resid ent can i ndependently perfor m all a c tivit i es o f daily 
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living, and she can obtain any required medical care while living 

in the community. 

The Resident explained that she had previously worked and 

lived independently for many years, but that she has been 

unemployed for the last five years and has resided in either a 

hospital, a ·nursing home, the home of a friend, or a homeless 

shelter. She stated that she worked in food service and would be 

unable to return to that type of employment. She stated that her 

prior experience in a shelter led to a decline in her health which 

caused her most recent hospitalization so she wa_nts to be 

discharged to an Assisted Living Facility. 

Ms. Mercado, the Facility's social worker, testified that the 

Resident is not eligible for residence in an Assisted Living 

Facility because she has no source of income. Ms. Mercado stated 

that she would assist the Resident in submitting an application to 

the Social Security Administration to see if she qualified as a 

disabled person, but that the Facility had no control over when or 

whether the Resident's application would be approved. Ms. Mercado 

indicated that the Facility would provide the Resident with 

medications, transportation to DSS, and assistance with arranging 

outpatient medical care at the time of discharge. 
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Basetj upon the .e v idence produc ed a t the hea ring, I f ind t hat 

the Res i dent no long er needs to reside i n a skilled nur sing 

facility and that she can obtain any required follow-up medical 

car e on an outpatient basis - while living in the community . The 

Resident would prefE;!r discharge to an Assisted Living Facility, 

b u t tha t the option is c urrently not available due to her lack of 

inc ome . 

DECISION AND ORDER 

1 . The Facility is authorized to discharge the Resident in 

accordance with its discharge plan on or after 

201 8 . 

2 . Thi s dec ision may be appealed to a court of compe tent 

jurisdiction pursuant to Artic le 78 of the New Yo rk Civi l Practice 

Law and Ru l es (CPLR) . 

DATED: Albany , New York 
August 7 , 2018 

Judge 
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