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STATE OF NEW YORK: DEPARTMENT OF HEALTH 
-------------------------------------------x 
In the Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by 

Appellant, 

from a determination by 

WESTHAMPTON CARE CENTER 

Responde nt, 

to discharge him from a residential health 
care facility . 
-------------------------------· ~----------x 

DECISION 

Hearing Before: Matthew C. Hall 
Administrative Law Judge 

Held at: 

Hearing Date : 

Parties: 

Westhampton Care Center 
78 Old Country Road 
Westhampton , New York 11977 

June 13, 2 018. 

Westhampton Care Center 
By : Linda Mannnoia , D.O . N. 



JURISDICTION 

By notice dated 2018, Westhampton Care Center (the 

Facility) , a resident i al care facil i ty subjec t to Articl e 28 of 

the New York Public Hea l th Law , determined to discharge 

the Appellant) from the Facility . The Appellant appealed 

the discharge determination to the New York State Department of 

Health (the Department) pursuant to Title 10 o f the New York Codes 

Rule~ , and Regulations (NYCRR) § 415 . 3 (h) . 

ALJ Exhibits: 

Facili ty Exhibits : 

HEARING RECORD· 

I - Notice of Hearing and a ttached Facility 
Discharge Notice 

1 - Fac;:ility· Disch- rge · e 
2 - Employee Stat e 18) 
3 - Progress Notes 

18) 

Appellant was given the opportunity, but did not offer any 
documents into evidence . 

Facil ity Witnesses : Ann DiGesu - Licensed Practical Nurse 
Stacey Garci a - R.N . 
Linda Mannoai - R . N., Dir ector of Nursing 

Appel lant' s Witnesses : ied on her own behalf 
- Appellan~ 

Appellant's---



ISSUES 

Has the Facility established that the determination t o 

di scha rge the Appellant is correct and t hat its discharge plan is 

appropriate? 

FINDINGS OF FACT 

Citations in parentheses refer to ~estimony ("T") of 

witnesses and exhibits ("Ex") found persuasive in arriving at ·a 

particular f inding . Conflicting evidence , i f any, was considered 

and rejected in favor o1 cit ed evidence . 

1 . The Appellant , a year-old woman, was admitted to the 

2018 , with diagnoses of 

(Ex . 3) . 

2. 

t _o discharge the Appellant o 2018 as "an immediate 

transfer/discharge was required by the resident ' s urgent medical 

needs . " (Ex . 1). 

3 . The Facility determined to discharge the Appellant to 

the Room 

located - (Ex . 

1) . 
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4. On 2 018 , a n incident occurred at t he Facility 

involving t he Appe llant and her roommate . (Ex . 2 , T . ·Mannoai , 

Garcia , DiGesu) . 

5 . On tha t day, Certi f ied Nursing Assistant (C . N. A.}, 

to the Appe llant' s room to provide care for her . When 

the r oom, s he noticed t hat the Appel lant' s roommate had 

Ex . 2) . 

6 . The Appellant was seat ed in a wheelchair in the same 

room, but not near her roommate . (Ex. 2) . 

7 . Assuming the Appellant had a ttempted to her 

roommate , C . N. A. reported what she s aw to her immediate 

s upervisors . She a lso prov ided a writ t en s t atement . (Ex. 2 ) . 

.8 . The App~llant wa s sent to · the hospital for a 

After her evaluation, th 

Appel lant to retur n t o t h e Facilit y . 

9 . While the Appellant was at the hospital , however , t h e 

Facility had determined not to a llow t he Appellant to r eturn as 

the "safe ty /heal th of the ind i victual s in the Faci l ity would b e 

e ndangered" by her return . (Ex . 1) . 

10 . Without the a ssistance .of the Facil ity, the 

Appellant ' were then forced to f i nd another skilled nursing 
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facility for the Appellant to reside . Eventually they found her 

Center in 

a for the Appellant's - when t hey 

visit her. 

11. On behalf of thei r - the Appellant's appealed 

her discharge from the Facility and would like her to return. 

12 . The Appel lant remains at 

Center pending the outcome of this appeal . 

APPLICABLE LAW 

Nursing 

A residential health care facility (also referred to in the 

Department ·of Health Rules and Regulations as a nursing h ome) is 

a facility which provides regular nursing , medical, 

rehabilitative, and professional services to residents who do not 

req uire hospitalizati on. Public Health Law§§ 2801(2) (3) ; 10 NYCRR 

§ 415. 2 ( k) . 

A resident may only be dischar ged pursuant to specific 

provisions · of the Department of Health Rules and Regulations (10 

NYCRR 415 . 3[h][l)). 

The Facility alleged that the Resident ' s discharge is 

permissible pursuant to 10 NYCRR § 415(h) (i) (a) (1) , which states : 

The transfer or discharge is necessary for the 
resident 's wel fare and the resident's needs 
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cannot be met after reason able attempts · at 
accommodation in the facility . 

Under the hearing procedures at 10 NYCRR §415.3(h) (2) (ii), 

the Facility bears the burd en t o prove a discharge necessary and 

appropriate. Under the New York State Administrative Procedur es 

~ct§ 306(1), a decision in an administrative proceeding must b e 

in accordance with substantial evidence . Substant i a l evidence 

means such relevant proof as a reasonable mind may accept as 

adequate to support conclusion o r fact ; less t han preponderan·ce of 

e vidence , but more than mere s u rmise , conjecture or speculat i on 

and constituting a rational basis for decision, Stoker v. 

Tar antino, 101 A.D . 2d 651 , 475· N. Y. S . 2d 562 (3 rd Dept . 1984) , appeal 

dismissed 63 N. Y. 2d 649. 

DISCUSSI ON 

Reason for Discharge 

Regarding whether the transfer or discharge i s necessary for 

the r esi dent ' s welfar e and t he resident ' s needs cannot be met a f ter 

reasonable attempts at accommodation i n the Facility: 

The Appellant was admitted to the Facility on 2018, 

with diagnoses of 

3) . 
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It should be noted initial l y, t hat while the Facili ty p r ovided 

that the resident's "needs could not be met" on the discharge 

not i ce , t hey did not present any evidence to p r ove that at the 

hearing . I nstead, thei r ent i re case r evolved a round their 

al l egation that the Appellant was a danger t o those a round her , an 

allegation which was not add ressed on t he discharge notice . As 

descr ibed above, on 2018, a n incident occur red at t he 

Facility i nvol ving t he Appellant and her roommate. The Facility 

alleges that the Appellant attempted t o her roommate 

C.N . A as the onl y person a t the 

Facil ity that day who went into the Appellant's r oom . On the day 

o f this hearing , however, C. N.A. was not availabl e to 

testify . Accordi ngl y, the r emai n:i.ng evidence a vailable t o the 

Fac il ity was the written stat ement provi ded by C . N. A. and 

the testimony of o the r nursing professionals who wer e provided 

with a hearsay account of the incident by C . N.A . In her 

written statement, C.N . A wrote t hat "[the Appel l ant ] was in 

her wheel chair 1 " and that she "saw [the Appellant's roommat e ] had 

and [the App e l lant ] was looki ng a t her . " 

She a l so wrote t hat when she asked [the Ap pellant] if she d i d that, 

she (Ex . 2) . 

Dir ector of Nurs i ng, Li nda Mannoai , all provi ded 
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sworn testimony. Their testimony, however, was simply a recitation 

of what was tol d to ti:-iem by C.N.A. 

The entirety of the Facility's evidence was in the fo rm of 

hearsay. Hearsay·. is admissible in administ rative proceedings and 

an administrative determination may be based solely upon hearsay 

evidence under appropriate circumst_ances Gray v . Adduci , 73 N. Y. 2d 

741 (1988), 300 Gramatan Avenue Associates v. State Division of 

Human Rights, 45 N.Y.2d 176 (1978), Ea·gle v. Patterson, 57 N.Y . 2d 

831 (1982) , People ex rel Vega v . Smith, 66 N.Y.2d 130 (1985). A 

crucial concern with respect to hearsay evidence is the inabi l ity 

to cross-examine the person who origi-nally made the statement in 

order to evaluate his or he r credibility . Specifically, i n this 

matter, there was np opportunity to cross-examine C.N . or 

her written s tatement . Evidence regarding her account, then, must 

be carefully scrutinized and weight attributed t o it depending 

upon its degree of apparent reliability . Factors t o be cons i dered 

in evaluating the rel iability of hearsay include the circumstances 

under which the statements were initially made , information 

bearing upon t he credibility of the person who made the statement 

an_d his or her motive to fabricate, and the consistency and degree 

of i nherent believability of the statements . 
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Contrary to the Facil ity's evidence , the Appellant provided 

sworn testimony and her testimony was deemed credible. Under oath, 

asked if s he said that she wanted 

the Appel l ant responded , 

Appellant ) . The Appel lant's s worn testimony is 

acce p t ed over the Faci l ity' s unclear , and uncorroborated hearsay . · 

Accordingl y, the Faci l i ty d id not prove by a preponderance of 

the evidence that its determination to discharge the Appel lant was 

correct . 

Discharge Location 

The Faci lity determined to discharge the Appel lant to 

ospital . On the evening o f the alleged inci dent , 

the App e l lant was taken to the hospital and was given a discharge 

notice from the Facility after she was there. The Facility r efused 

to al l ow the Appellant to return . The Appellant's were then 

p ut in the position of having to find the Appel l arit a discharge 

l oca tion a fter the Appellant had been l abe l ed a agg r essor 

by the Facility. Fortunately, the y were a b le to fi nd her a bed at 

Nursing Cent er i n 

Appel lant ' s 
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Discharge to a hospital is not an appropriate discharge plan. 

The Facility's determination fails to comport with regulatory 

requirements and is not sustained. 

DECISION AND ORDER 

Westhampton Care Center has not established that its 

determination to discharge the Appellant was necessary, and that 

the discharge plan is appropriate. 

1. Westhampton Care Center is directed to re-admit the 

Appellant to the first available semi-private bed prior 

to admitting any other person to the Facility, pursuant 

to 10 NYCRR § 415. 3 (h) (2) (i) (d). 

DATED: Albany, New York 
July 19, 2018 
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MATTHEW C . HALL I 
Administrative Law Judge 




