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Ms. Carmen E. Jule, Esq. 
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RE: In the Matter 

Dear Parties: 

May 2, 2018 

Resident 
Bainbridge Nursing and Rehab 
3518 Bainbridge Avenue 
Bronx, New York 10467 

- Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and bind ing. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cac 
Enclosure 

Sincerely, 

~~ -l-\--«a. \tA( 
James F. Horan 
Chief Administrat ive Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



Sf ATE OF NEW YORK 
:P~PARTMENT ,QF HEALTH 

In the Matter o:f an :Appea!, '.Pt.lFS1.1ant to: 
lO ~YCRR·§ 415.J,. oy 

Appell~i, 

ft0m. a i:letenriination. by 

Bi)inbddg_e· Nurstng_ np:d 
R~l)"apilitatioit .Center 

to dfa.charg~"liim 1t.01n. ·a ·.resident~~ 
li:ealth.cate facility. 

llECISION 

j" 

---'----------------- ·· 

· Held at: 

Hearing pa,te-! 

Pm:tfes: 

Natalfo.J . . B.oFde·aux. 
Adinini'sfta:tive. Law.lud~e· 

Bainbddge N11rsi11g ·and Rehabilitation: Center 
351.8 Baiqb11.9ge Avenue 
Bfonx~, New Y ot'k L 04(57 

Apl'il ·.20, 2'01.8-
fh'e .reootd.dos.ed April·3"0, ·2O1.s-

'.Bainb.rj.cfg~:Nur~ing·,and Rehabi'lit~tion Qenter 
By: Oar.men E. Jule, Esq: . 

. GarfuPk.el Wild., P:q : . 
n Great-Neck Road~ S.uire 60·0 
.Great.N~ck, NY flO..Zi 

--··--···-.. ·-··-··--·---------------------·-----------··--·---·--·-.... -.... 



/Bainl:iritl¥e Nuralng·ancJ Rebabilitatio!l Cei1ti)i'· 

.JURISDICTION. 

. ~ynotice qate~ 0.18~ Bainbridge Nmsin~. and Rehabilitation Ce.nten (the 

F.acility)., a..r~sid.eniial hea;Ith care facility-suqject to Article 28 o'f 1he New Y6tk.Public Rt.alth 

. Law, detcm.nin.edfo dii;_char. the A_ppe.Uafat). T:he :Appdlant -~t>~aled Jhe 

discharge· determination to ihe ·New y or~-Sta.fe D~paqme.p.t-Qf ftea:lth. (the D¢partm~nt) purSlHlO~ 

to lO'NYCRR §·.4I5.3(hl 

Facility '?{itnes_ses: 

_Appell~~ w.ft11esses; · 

HEARING RECOR.I) 

Mari.on-Ciutehke.(, .Direetor'of Social ·wo1:k 
Stephani~_Ma:ck, D'ir~ctor .Qf~ursii;ig 
Tibu C. Tharakan;.Physi'cal Therapist 

1-5' 

Appellarit 
Appeilant'·~ 

The notiee· of hearing, di'scharg~_ notici; ahd the acconw~nying cover l ~tter w.ere ma,rke;d as _ALJ · 
·.exhibit.J.. A digital recording of th.~· hearing was-mad·¢. . 

ISs.trES' 

Has Bainbriqge Nurs.ing and-Rehabihtafo;m Center e.st~bli~hed tha,t ita detepnfoaliop. to 
diimha_rge._the ..(:\.ppel12.r).t :wa.s ·corr~cfa.~d thllt .its dis.cbarge'.pla11 is ~pptopriate? 

'FJNDINCS OF ;FACT 

i.. 'fheApPeHantis a . ear-om male who.was admitted .tq the·FaG'ility.o 

·erm: rehabilitation after w1dergpin~ 

Medical Center. (Facility Exiribhs 2 and 3,) 

'2. Th~ Appellant's admitting diagnoses wer-. . .. . 

extremity 

-~. By n:otipe dated - 2018,:the· Fa·cmty.determined' .to ·discbarge th~ Appellant on. 

- '20'1 ~ becaus·e-h.i:s h~allli J:ias improved :sufficientt1 that. he no lo1iger·re.quires.-skilted 

2. 



-B:iinbrl!lgc: Nuniing aod Rehabili<utiou ~<ii1tcr 

nllis\11g _care. The n:o:tice propo·se.s to dischtrge the. A.pp ell ant to the Shelte1\the 

(F~ciljty Bxh:ibit 5i-ALJ Exhibit t) 

4.. The.App~llani'dc:>es nqt requir~. skilled ·nµrsjng car:e,. a1;1d perfo~s,all activitie~ ·of cl~ily 

.living independently. (Faci_lity. Exhibits 2 .. and 3.j 

5. The Appell~ne's clmicai'.rec0rd contains d<?¢umentation fromt4e A~pellapt's physician_ 

.~nd int~i:'di_sc:iplinary''cate team tnanhe Appellant's needs .can b~ met·in the.co1nmunity,; and tha,t 

discharge.to the shelter is appropriate. (Facility Exhibits:2 andJ.) 
• • M • 

·6, ·ne,:1\ppell~1t.rei:i-1ain~ ~t the Facility pending the·oi.ltcoine:ofthis appeal. 

APPLICABLE LAW 

. A residential. heat1i cape. f~cility (aJso.-referred.ttfin 'the-r~gµlations ·as··~ nursing home) is .a 

,fa~ility which provi~es re,gular.nll;rsing, medic'al, iehabili~ative, and ptofessi'~~ai services.lb 

.41S.2(k). 

Deparfment.t.egt.tl'ations .at-10 NYC.RR § 415~3'(h) .descnQ,~ _the tr.~nsfer ~r.i 4ischarge 

rights oftesidential health care facility tesidelits. i1rey state,)n pertinent part:· 

(1) With regard-to the tr~sfor-0r: di$cl;J.a.rgt?. ·of residep.t~,. tp.~ faGility·shall: 

(i) pertnit each resident to-remain in the :facility, a·nd .not-transfer.· or dis¢.hat'ge tl1~ 
resident from the· fadlity unless such transfer or disc}µrrge.js madeig,. re¢~gnjtion 
_pf the. i'~sid~l).t's ·rights: to tece~ve cgrisiderate.arid respectful cru:e, to receive 
tieces·saty·care-:and ·services; a1id to: pa:rtic{pate·in•th~· _develop'\Uent of the· 
comprehensive care pi:an ·anct.in r~cogi;rlrio~ o:f the rights of qthe'r re~idents in the 
facility·: . 

(a) tli:e· :resident.may. be·transfetred '01ily when :ti1e int~rdiscipli:o~ry <;are .. 
team, in-.c;on$U:lfation w,.i~h th~:i;esiderit'or. the resi4ent's (ie,s_ignaJed 

. repteseritat_ive,. d~tennines. thar: 

3 
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Dbclsicm 

(2) _the transfer o_r. di5.ch~g~fis.apptopriate .because the:,re!ii'dent'.s 
,nea).tli. .has improved sufficiently so.the residenr 110 long~r needs the 
services.pro:vided byihe-faoilit.y; 

The'i;¢sidentlal. health care facility must-prove q,y substantial eiidence.that the d,is~harge 

~~ nec~s~zy, and the disGhatge _plan·appropfiate .. lb NYCRR § 41.53(li)(2)tiii)i State 

Aqiri,inistraffve Pro-c.edure:Aet § 3'06(1), 

:DISCUSSION. 

The.Appellant W!:t& admitte<;l tQ the Fa~ility fro~n 

2"017:for- erm rehabilitation:af\ 

extr~t.Y. The Appellant.is ~so di~gnosi::d .witlj 

the folfowin:g_me.diGal ,ponditions. which were tiot'the ba~is:fpr- ,h1s admj'~sion t.o·the,FaGi-l~ty: 

(Facility Eihibits 2'. ~d ~-J 

The A_ppellant;s medical cortditions;ai•e-·now stable and requite·.ueither m~kal.nor­

_.$ki1l~d. _nl,lis{lig inler.\'fe1).tion. (Recording·@ li:57.) ·the App.dlan:t has.reached his prior level of 

·physical fµncti'9p .. liq.is capliple ofin,depe!J.deutly petfonniilg all activit:tes of d'aily.li'ving, 

in.~luding·_tr;:111sferring, ·bed mobility, and ·~bulat_ioJ1. (R~9ordirig .@ 14:44.) "The-Appellant.has 

completed ,all prescribed occupaticinal and-ph:ysical thet~pies; The Facility·currently provides 

me9icath;,r,: to the Appellant which"hemay a:lso·.-obtain in the co'mmuhity • .(Facili~ Exhibits 1 

and 4; R~cordtng @. 1i·:5·8) 

Bi;. MaUa:pu,'the Appeilant'·s attend'ing:physiJia11 at the Faeiiity;Iias d·et~i~edthat the 

Ap,Eellant may'be safelf'dischar~ed; Practitionet.s"in .other disciplines~ includfog~ngrsin:g,. soci_al. 

work, and rehabilitatibri, a1so agree that the Appellant does 11ot regu'ire.speci.alized::servl~es from . . 

~eFa9ility, _(Faci]jtY, ExJ+itits 2-·antl 3-;: Recoroin:~·@·1 t::57.; 15:50.) The.Appellant':is.not 

4 

..... --· .. ·----------- ----------------- --------·····--·---···--··-·· 



·oecision 

.. contestii1g the .. Facility's. determinatj911 .that he. ·do~~ not require, .se.rvi.ces-pro yided _by a: ski.lle9· 

nursing facility. -(Retotdihg@ .44:46.j 

Th'¢ Faciljty·pror,oses: to discharge ,the:Appellarttto ·a ·shelt~r,. a 

.diseharg~ plan wpith Dr.: Mallapu coI1Gluded i:s safe ·and·a,ppropriate. (Facility ExhibitJ.) Tlie 
. . 

A~pel.lant objects· to th~ Facility'~· discharge pl.an p-ee.ause h~ feiJ!s 'tlu,1.t ·his dependence·on. a 

Qr walking. mal~~s 11im shelter. (Recotding@44:40~) 

The Appeihmt.does ·not have a.·home in the cqm.irrnnity, and liis.Qru.y sottrce·ofi:t?,corrie.is Public 

Assistance benefits. :Re.fore considering shelter plat;:eme1it, Ms. <::lµtcbl<~r-,, th~ Dir.e.ctor-of.Sodal 

Work, reviewed the eii~bilit)' criteria: of focal housing proirams for. low:.mcome in4iv.id:ua1$ 

-with me4icah1eeds'. She·found that the.Appellant is.'fi.nancihlly-ineligibie for low-fo~me 

housing._ (Recorcih1i.@:38;00.) The A_{)pellant has-not-succeeded in.finding housing.for himseff 

He con.pnned that his lack ofincoine seriously restricts.hts.Jrou-sing options .. '(R:ecotding-@ 

TJ:ie A;ppe1lai1t' 

,·concern for the App.ellfPlf s -safety at- the -~helie .. qcatj,011, slie, d.id p.o:t contest th~ 

. She contended t;hat. the faciW:y 

·.oompl_eted the ~4~1ter referra:l form incorrectly because a s.eparate.fonn ale~ that- the 

App~llant. requµ-es:sp~cial metlical accommodationsr theteby..:~nablingthe Appellant to bypass· 

·the i~take,-p1:ocess. (RecQrding@47:l 5:) lllllllllia:d riot previously r:aised tltisJssue-with Ms ... 

·Clutchker, and failed to e~plai.1))1ow·this·irtform~tion wouid.·ehable the· Appelia11t:to .. avert shelter 

p1acer.il.ent . . 

Ms. (;lutq¼er did sl;lbmit the' fo1m described by. the Appellan- 1ong .with.:the, 

~~elt~r reforrai form.' Th~ edjQal questionnaire was completed by the Appellanfs 
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- aiJ.1bridge Nuising l!Dd Rehuoilitation Center 

attending phyf?i.ciat~, who confirmed that the App-ellaut has no .spe(:ial medical heeds to be 

(Rec;qrdfng .. @ 5.0:27: F~cility Exhlbif 3'.) N,{s, A1{1s claim •fhat the 

Appellant has a need for m~dfcal l;\CCOnuJ}qdation,s is•nQt substan.foited ·by·fue -evidence: 

'Ms. Alf .also. aileged thafthe Appellant wo'114 Qe eHgtbl¢ fo(~ unspedfieci program 

6thefthan·sherter plac·ement .ifMs. Clutehker had in~l1:1d~d Appe1Ii.mt1s prior 

o:µ ¢,e shelter r~f~r,r1;11 J'onn. Thel1earing record was held ·open for six. busine~s days .to. ~fford the. 

Fa~ility an opportunity t!) follow up qn fy.ts i Ali;s claims:that ihe,Appellantcou1d obtain.other; .or 

:µ19r~fayorable, :pla~iement hy•report.fng hi·s prior oase n~mb¢t. The.;refert:aJ. form itseif.. howeveri: 

explains, that prio ··~ relev~t.only if it.had occu,rred within thc:rpas. 'years. 

Th~ Appellant last re.si4~4 in.~ Jrelter. ears ago: (F.a.oility Exhibit 3.;.Recording .@ 

48:so:) 

.Clutchker:c_onfirmed tha..t,ehe·had trq.11$11ritt~d an add·endUlll :to.fue App.ellaht's:earli 

shelter referral form to-jnclud~fue App~U~nt's.:pri- a$.e nurn:ber m?-l'i ~~diti9nal medioaj 

-intonnatiori requested• b Ms . .Clutc.liker. aiso submitte.d a . . . 

re.fertal form• on the Appellant's behalf,;·even.tliough the.Appellant does n:ot meet th~ eligibilicy 

criteria. fo1; th reyipients.mi;ist req~ire a .nvrsi:ng.horp_e -level 

of care. He is bein~ ctischargecf from :the. Fa.(iii1ity JJi:ecis~ly be.c~us~ he ~foes•.no.t. requJre skilled , 

nursi~g·s~I\lices .. The F)1.cility·has ~stabU$1Wd thatfrs discl;iarge pl~ .i~:app.ropriale, :ap.d the 

-Appellanfl1as .:Pres~htecl.-nodttstific.ation fur furt1wr extension :of his :~tay &ttl~~ Facility. 

CONCLUSION 

:niere is no di~pute ,that the A~pelbmt is independ..ent a.i1d receiv~'S n.o a&sistan~¥Jrotn the 

FacUify. The App·eilant' s ·sole contention :is that he sbtiuld•.no.t:he <li$c~arged tq 1l ~helter, 

6 
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tw\bridse Nut,ing nnd ~clrnbi!itation Center· 

However, .dtre to the App.ellant' s )?resenflack ·of income,· stable medical 90.nditioP$ ~nd. pgy~ieitl 

i~deperid~nce.., shelter placement is: curtentlyJhe only available dischai:ge;1ocatfon .. Bfo att~nding. 

physician has coiifi.nned that the Appei~ant. is indepenci:ent";ith .all activities.of daily H:vi'ng, .and 

has. no .SJ?~cial ·medical needs. 

Despite the .concem~•.Yoic~d by :the Appell:a,it. al,ld ·~r.Ygardipg shel.terplaQ~ment, 

neither offered praGtfoal ~terp.ative.; dis<;harge Joc.ati91)s. While IV!s, Ali ~uggeste4. a.means of 

-facilita!ing the,Appellant"s discharge to an aitemate ·program or.·shelt~·offere4 b- she has. 

11,otestablished that shelter placementis itself inappr0.priate. The. Appellai:it is entitled l'!:nd 

·ep.coufageq' ~o continue tb'putsue other bptions than shelter refer;-ral, but is nof:entitled :to remafo. 

hi the: FaciHty :while he does scf. The· Faciiity's i:leterrnfoation is uphehi. 

'DECISION 

·Bainbiiqge 1-!'utsip.g ai1d Rehabiiitation Cente{bas established that its. determination-.to. 
'd1schar~e the Appejlw;itw~ GO:rreit, ~d that it.s discµarge·:plan is-appropriate: 

1, Bainbridge:Nursing and Rehabilitation Center is ~u:th1:>1ize9 to dis.charge the. 
Appellari~in .. a:c~ordance with its- 018 cH'.schargeuotic~. · · 

.Dated: M~.y 2, ·ZOJ 8· 
Ne~ Yor.Ic, New York 

Natalie J. :Bo:rdeaux 
Adlninjs~ative Law Ju~ge 




