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CERTIFIED MAIL/RETURN RECEIPT

Ms. Carmen E. Jule, Esq. _Resident

Garfunkel Wild, P.C. Bainbridge Nursing and Rehab
11 Great Neck Road, 3518 Bainbridge Avenue
Suite 600 Bronx, New York 10467

Great Neck, New York 11021

RE: In the Matter --— Discharge Appeal

Dear Parties:

Enclosed please find the Decision After Hearing in the above referenced matter. This
Decision is final and binding.

The party who did not prevail in this hearing may appeal to the courts pursuant to the
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this
decision it may seek advice from the legal resources available (e.g. their attorney, the County
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months
from the date of this Decision.

Sincerely,

X{t meo't. -H--\}\rc;s EN \f‘; A

James F. Horan
Chief Administrative Law Judge
Bureau of Adjudication
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STATE OF NEW YORK
DEPARTMENT OF HEALTH

In the Mafter of an Appeal, pursuant to
10 NYCRR.§ 415.3, by

. COPY

By: Carmen E. Jule, Esq.
Garfunkel Wild, P.C.

Appellant, '
fiom a determination by : DECISION
Bainbridge Nursing and ]
Rehabilitation Center ¢
Respondent, -
to discharge liim froim a residential :
health care facility.
Hearing Before: Natalie J. Bordeaux.
Administtative Law. Judge
“Held at: Bainbridge Nursing dnd Rehabilitatiori Center
3518 Eainbfi;ige Avenue
Btonx, New York 10467
Hearing Date: April 20, 2018 |
The record closed April 30, 2018
Parties: Bainbridge Nursing and Rehabilitation Center

1'1 Great Neck Road, Suite 600
Great Neck, NY 11021




-fBainhxidgc' Nutsing-and Rehabilitation Centgr: 'buc:‘siqp

JURISDIETION

By notice date-@] 8, Bainbridge Nursing and Rehabilitation Center (the
Facility), a residential health care facilify subjéct to Article 28 of the New Yotk Public Health
Law, determined to di schar-{he Appellaiit). The Appellant appealed the
discharge détermination to'the New Yark Stafe Department of Health. (the Department) pursudnt
to 10 NYCRR §-415.3(h):

HEARING RECORD

Facility witnesses: -Mal'ion-dutchk_er, -_Diréétc}r-of Social Wtk
Stephanie Mack, Director of Nursing
Tibu C. Tharakan, Physical Therapist

Facility exhibits: 1-5°

Appeliant witpesses; - Appellant
Appellant’ R

‘The notice of ‘heariii g, discharge notice, and the accompanying cover letter were marked as ALY
Exhibit1. A digital recording of the hearing was made.

ISSUES

Has Bainbrid'ge Nursing and Rehabilitation Center established that ity determination te
discharge the Appellant was correct and that its discharge'plan is appropriate?

FINDINCGS OF FACT
1.  The Appéllant is alear-ol"d male who.was admitted to the Feclity o

2017 fcfi-ten'n' rehabilitation aftei undergoi'ng_
- _ Medical Center. (Facility Exhibits 2 and 3.)

The Appellant’s admitting diaghoses Wel‘_

By noticé dated -201 8, the Fatility.determined to dmcharge the Appellant on

-'20'18 because his health has improved sufficiently that he no longer requires-skilled
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pursing care. The notice proposes fo discharge the: Appellant to the _ Shelter, the

i ibic 5; AL Exchibit 1)
&, The Appellant:does not require. skilled nursing care, and performs-all activities of daily
living independently, (Facility Exhibits 2.and 3.)
5. - The Appeilant’.—”s clinical record contains dotunienta‘tion from-the Agpellanf’é physician
and interdiseiplinary care team that the Appellant’s needs can be ﬁet-in the community, and that
discharge to the shelter is-appropriate. (Facility Exhibits 2 and3.) |
6, "The Appiellant remains af the Facility pentﬁng‘- the ﬁiitéoin'e:of this appeal.
APPLICABLE LAW
. A residential heath care facility (alsoreferred to'in thexregulations as'a mirsing homﬁ;) isa
facility which provides regular nursing, medical, tehabilitative, and ptbfessipna{ services.to
residents who do not require hospitalization. Public-Health Law §§2801(2)-(3); 10 NYCRR §
H5200). |
Department regulations at-10 NYCRR § 415.3¢h) describe the transfer and discharge
rights df"‘résidential health care facility residents. They state,in pertinent part:
(1) With regard to the transfer or discharge of residents, the facility shall:
(i) permit each resident to rémain in theé facility, and not- transfer or discharge the
resident from the facility unless such transfér or discharge is madein régognition
of the fesident's rlghts to receive considerate dnd respecttul ¢are, fo receive

necessary care.and services, and to patticipaté-in the development of the:
comprehensive care plan and.in recognition of the rights of other residents in the

facility:
(a) the resident mdy be transferred only when'the interdisciplinary care,

team, in-consultation with the resident or the resident’s designated
, represeht_at;ve,_ determines that:

ke




-B,afnbridgu. Murslig and, Rehabilitation Canter : Decision

(2) the transfer or discharge-is. appropriate because the.résident’s
health has improved sufficiently so. the resident no longer needs the
services provided by the facility;

“The residential health care facility must prove by substantial evidence that the discharge
was necessary, arid the discharge plan-approptiate. 10 NYCRR. § 415:3(h)(2)(iii); State
Adinistrative Procedure Act § 306(1),

‘DISCUSSION.

The Appellant was admitted to the Facility fi-om-Hospital: -an;_
-. His admitting diagnoses were_
_ extremiiy- The Appéllant is also diagnosed with
the following medical ¢onditions which wete not the basis for his admission to the Facility:

The Appellant’s medical conditions:are-now stable and requite:neiffier medical nor

skilled hursing intervéntion. (Recording @ 11:57.) The Appellant has reached his prior level of
-physical function. He is capable of independently perfomqi'n_'g all activities of daily: living,
including transferring, bed miobility, and ambulation. (Recording (@ 14:44.) ‘The Appellant has
completed all prescribed océupatiohal and physical therapies: IThe Facility currently provides
medication to the Appéllant which hemay also-obtain in the community. (Facility Exhibits 3
and 4; Recording @ 12:58.)
Dr. Mallapu, the Appellant’s attending physician at the Facility, has determined that the
Appellant may be safely discharged. Practitioners in other disciplines, including:nursing, social
~ work, and rehabilitation, also agrée that the Appellant does ot require specialized: serviges from

the Fagcility, (Facility Exhibits 2-dand 3; Recording @ 11:57; 15:50.) ThB.App'cll'ant is not
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contestinig the Facility’s determination that he does not require services provided by a s’ki_[‘i_ed-
nursitig facility. (Recording @ 44:40.)

Thig Facility propoesesto ciisehar_ge‘ the:Appellarit to | || bt 2
discharge plan which Dr. Mallapu concluded 1::3 safe and appropriate. (Facility Exhibit3.) The
-A_pp_el,'lant objects to the Facility’s discharge plan because he fears that his &ependenk:c"cm, a

-fqr walking makes h_j_m__shclt‘e'r. (Recording @ 44:40:)
The A-p_pci]__aut does not have ahome in the community, and his only source of incomieis Public
Assistance benefits. Before -'cohsideﬁ.ng; shiefter placement, Ms. Clutchker, the Director-of Social
Work, reviewed the eligibility criteria of Tocal housing programs for low-income individuals
with medical needs. She found that the Appellant is financially ineligible for low-income
housing, (Recording @38:00.) The Appellant hasnot succeeded in finding housing for h‘izﬁsél'f.
He eonfirmed that his lack of income seriously restricts his housing options. (Recording @
29:00)

The Appeliant"_,, is‘;-'.. Althicugh she also expressed
.concern for the Appellant’s safety at ﬂle.vs_l'leﬁer-qcaticn, she did not contést the
Appellant’s abi_l'it.y- to be discharged fo the shcltc-. She contended that the Facility
«completed the shelter referral form incoirectly because a separate form alerh-.tlla't the
Appellant requires spgcial medical accommodations, thereby-enabling the Appellant to bypass
the intake process. (Recording @ 47:15.) =< rot previously rdised this fssue with Ms.
-Clutchker,.and failed t6 explain how-this information would enablé the Appcllaﬂfito. avert shelter
placement. .

M. Clutchker did submit the form described by the Appellaﬂl-l ong with the:

shelter referral form. Th-ned_iqal questibrinaire was completed by the Appellants
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attending physician, who confirmed that.the Appellant has no special medical needs to be
cons_idered'b-(Recordi“ng,@ 50:27; Facility Exhibit 3.) Ms, Ali’s cldgim that the
Appellant has a need for medical acoommodétioas is-not sﬁbstanﬁ‘étéd by the evidén’ce;

Ms. Ali also alleged that the Appellant would be eligiblg for an inspecified program
other than shelter placement if Ms. Cluichker had included Appellant’s prior l‘a‘sc_ mimber
on the shelter referral forin. The hearing record was held-open for six business days to afford the.
Facility an opportuniity to follow up on Ms; Ali’s claims: that t'h'e..Appel]ént'coﬁ]d obtain other; or
more favorable, placgement by reporting his prior case nﬁmbcf. The referral form itself, however,
explains. that pit o-'s relevant only if'it had occurred within the past. years.

The Appellant last resided ii]..shekterl>ears ago. (Facility Exhibit 3; Recording @
48:50:)

On April 30, 2018, a-conference call was held befween the parties, duzin g"w‘hich Ms.
Clutchker confirmed ﬂla,l;she'had transmitted an addendum to the App_ellant’s-'f:arﬁ-
shelter referral form toincludethe Appellant’s p_ri'q-a_se number and additional medical

information requested b -Ms. Clutchkér also submitted a_

refexial form on the Appellant’s beha]ﬂgevcn-though the-Appellant does not meet the eligibility
criteria. for— t'h_rc_cipiants. must require a nursing home level
of care. He is being discharged from the Fagility precisely because he does.not requiire skilled:
nursing services.. The Facility has established that its discharge plan is-appropriate, and the
Appellant has presented no. justification for further extension:of his stay at the Facility.

CONCLUSION

Thére is 16 dispute that the Appellant is ii]depcndcnt and receives no assistance from the

Facility. The Appellant’s sole contention is that he should-not-be digcharged to a shelter,
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However, dite to the Appellant’s present lack of income, stable medical conditions and physieal
indeperidence, sheltet placement is:curfently the only available discharge location.. His attending
physician has confitmed that the Appellant is independent-with all activities of daily living, and
has no special medical needs. | |

Despite the concerns-voiced by the Appellant and 'hi-r_eg‘ardin g shelter placement,
neither offered practical alternative discharge locations. While Ms, Ali suggested ameéans of
facilitating the:Appellant’s discharge to an alternate-program or shelter offered _b- she has
not-established that shelter placement is itself inappropriate. .'I_‘he Appellant is entitled and
encolifaged to continug to-putsue other options than shelter referral, but is nof entitled to remain.
ini the Facility whilé he does so. The Facility’s determination is upheld.

DECISION

_ ‘Bainbridge Nutsing and Rehabilitation Center has established that ifs détermination-to.
discharge the Appellant was correct, and that its discharge:plan 1s.appropriate.

1. Bambndge Nursing arid Rehabilitation Center is authorized to dlscharge the.
Appellant in dccordance with its| P01 8 discharge notice.

Dated: May 2,2018
New York, New York

Natalie J, Bordeaux
Administrative Law Judge






