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David Bohrer 
McAloon & Friedman, P.C. 
123 William Street, Floor 25 
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RE: In the Matter of 

Dear Parties: 

January 24, 2017 

Resident 
c/o Coler Rehabilitation & 

Nursing Care Center 
900 Main Street 
Roosevelt Island, New York 10044 

Charles Gourgey, Ombudsman 
55 West 14th Street 
Apt. 4A 
New York, New York 10011 

- Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal th is 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH:nm 
Enclosure 
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James F. Horaf 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza. Corning Tower. Albany. NY 12237 I heallh.ny.gov 
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STATE OF NEW YO~ 
PitPARTMiNT OF ·H~AJ.;T.H 

In·tht ~.fatter.ofan Appeal, pursuant. to 
10 N.YCRR 415·.t by 

Appellant, 

from ·a:~~termination by 

COLER.R~HABiqJ;ATION and NURSIN(lCARE 
.CENTER, 

Respondent, 

to dischar e·hiin f.r:om a tes'idential heath care facility ... 

DE.CISIO!\f 

By notioes .d~ted - l an,d ■ :2016, tl1e Coler Rehabi.lit.ation and··Nursing Care. 

Cent~r (the. F~cilii.)'.). qeterroined io discharge (Re.sid~nt) from care. Resid~nt 

app~aled th~ Facil'ity's discharge·(ieterniination and plan. 

Administrative Law.Jutjg¢ Jankhami Desai ·heard. this matter ori Decemb~r 29., 20.16~ at 

the Facility., .located· in Roosevelt Island, New York. Charles Gour-gey, Ombuqsman with: the 

New Yor.k City Long Term Ca.i'e,. repres~nted Reside11t Davi<;! .Bohrer; Esq,, repres~med the· 

Facility, T.he. tetord w.as held open. until. January 13, 2017, to. allow both _parties to submit 

additional documents -that were.made part of the retord.ii1 this-matter·. 

Witnesses testified, dacumentar:Y' evi·dence·was.received, and ar_guments were heard, An 

audio- recordin$'_of:'theh:i-aring. w:as made. 

.ISSUE~ 

Has 'the Faciiity established that Resident! s. discharge is·necessaty arid that- th·e· ·dischat_ge. 

plan. is apprbpriate? 

---------------------·---···--



FACTUAL -FINDINGS 

l. Th~, Facility i~. a .resiqential l.iealth care. fadlity; or nursing home; l_ciaate·q irf 

Roosevelt.Island, New Yort .and "is sl,lbjec(to Article: 28 .of th~.Publip l{~alth Law. 

:2, Resident fs al-year-old malcf who was admitted to the Facility on--1 
2014. He had previously- been a~µ1itted to the -facility ·on·-• -2009. Resident's. medicaf 

conditions -~nelude: , and . He alscr has ·a 

·history ·o~ .Sl}rgery,.:and curr~11tLy has-a wound that.i~.µea.l.in_g. 

'3 . More tha~ye&rs ago, Res_ident was ttansfem:d tQ the.IrJ,d~pendent 

LivingJJnit"-in the. Facility, intended for indiv:idu~ls who·.are independent fu .a~tivities of.daily. 

4. The F'aciiity's care ·teatn;, including its attending _pltrsician, .Dr .. Rajiv Shukla, has 

now determined that Resident no lon~enequi:res nursi~g.home care and catt.safeiy be.-discharged­

to the care of allll shelter. 

5, The F.~cllity, issued. the-~ild ■ ·2iH6. Noti<::\es· of Discharge on· the 

b~si~. that Re$i<:l<lrit'.s.heal~h hacJ. i_mproved sufiiciently such .\hat Resident ·no lon.ger needed: the 

servi~s provi,;led by the. FaGility. 

·6. Re~iqent mide-a timely r:eqtie~t for 'a.rt appeal -of the di$chatge determination _anci 

h1:1.s remained ~• the.F~ility pending.this. decision. 

7. Resid~nt is, a~ert .and, oriepted a.nd is- independent i11 ·activities of daily living, 

irrcludi.pg dressing, bathing; ~p:d ,~~ting-. Sine~ the .intlictiori of , .R~sident ha.s 

ambulat~d with .the assistanc~ o(l:l cane. At the pr:esent tim~, he µses n--(oqtll 

trn;:vel. He l~ves the Faciliiy. often, _with exc:ur~jons for shopping,. eating out; .and traveliilg lo. 

- frequently.returning after the Facility's curfew. 
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8, The Facility's -~ischarge· plan is to .transfer Re~ident to th~ ■ 

Sheltet in (!he 11111 ~helter). The Facility will ·provide Resident With 

m.edic.~fion prescrip.tion_s. !µlet -e:d.ucatio_n: for the acim\n,i.stfation of lri.s we.ekly - Tn:e 

Fac::ility will don.ate t.o the; R~sident the., h.e curre_utjy uses.. Resid~n• .has 

previously res'ided· within·the shelter system .. 

9. lt is 1he-professiona1 opinion of Resident's care team at the Facility; hwhrding Dr. 

Shukla;th~t the Fa¢ility' ~ discharge plan is -safe· ancJ· appropri_at~ . 

. APPLICABLE LAW 

1. The hearing··wafhellin accordance wjth Article . .zs· of the P9.blic-. Heiµth L.aw anti 

regulat.ions of the ·Department ·of t{ealth'. at 19 NYCRR. Parts 51 and 415_. The. Faciliw,ha~· the 

b"Qrpert of pro.vin~ that -the tran~ter i-s .necessary. a;rid the clischarge· J;>lan appropriate. f'O .NYCRR 

415 3(h)(2)(iii}. 

2.. Tran~{er ai1d cli.stharge right$. of n1.us.in,g home r.~sidents are set fqrth in 10 

NYCRR 41~.3(1).)(l)(i). It state.s, in pertment p.att; 

(a) The resident . . may ·he transferred .Q,nly when: the 
interdis.ciplitiary care team,' i,n co:psultati<:m with: 'Uie,re.siderit or the 
r.esidenfs designated representative, determines-that: 

[tf ... rm 
(2) the transfer Qr- discharge '1s approprfate 
because ·the resident's he€llth has· improveu 
·sufficiently so, the resident no 1.ol).ger n~e·ds the 
setvi.9~s provided. by the facility; 

DISCUSSION 

The Facility·'has:· met the· regufrements, of 10 NYCRR.4.1 S.J·(li)(1).(i)_(a)(2:). The Facility 

ptoved that Resfdent's health has improved sufficiently so that he· rto lon~er needs the services 

3. 



Jli'ovided by. the.Facility. The .Facility -also ·establishi:d that-Jts. plan of discharge to th~ -

Shetter. is -a'.P,propriate. 

rt is :t'1e opinio1n:>f his cate team, triclu'ding'Dr·. Shukia, 'that Resident.is no longer in need 

of nu~ing home care.. Resident pi·efet.s to remain at. the Facflity,; but offered no persuasive 

eviden·ce. to c<:mtrovert the Facility's 4~ferminatfon. Resident. indep~nden:tly p~r.forms his 

activities ·of daily -living, successfuily trav.els :using a a[J.d fr_equenOy :goes out 

in.Jhe community. He· tta~1els solo from R,o . He has :successfully 
. . 

been placed iu the Facili~y's Independent .Living Unit. for -more than: ~ years.- In 

sum, :the· evidence-at hearing. ·es.tab.Hs~ed ~hat ·Resident's· heaith has-improved· sufficiently such 

:that the ·p acility may appropriately discharge him: 

The F;a.cmty ·demon~ti:a:ted that its ·plan to ·discharge.. Residel}.t fer the - :Shelt~r. is 

appropriate, Resident offered .no p~rsua~ive evidence to refute that, determination.. Resider.it has. 

test.ified thathe does.. not wariuo· b~ disch..arged to a, shelter, fe~ljng that $helter resour.9~s would. 

be inadequate '.to meet hjs healthpar.e needs and b~lievin$ that his yi,lluabl~s will.get-stolen ·.i,n the. 

shelter' system, Resident has~ however, previously ·lived in, the shelter- system. The Fac.ility 

attempted to explore· other .placement options; however, Resident cannot be transferred to 

placements such as an-aduit'i1ome or public-housing:du~. to not.having l~gaJ.:irtmiigration status. 

It is,. therefore, appropriate for. the.Fadlity to-dischm-ge Re$tdent to1he-·$helter. Resident 

is free to independently seek other placement options; but ml;!.y noJ remain at the Faciljty-:in the 

inter.int 
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DECISION 

appeal is denied. The Coler Rehabilitation and Nursing Care Center is 

authorized to discharge Resident in accordance with its discharge plan. 

DATED: January 23, 2017 
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'~DESAI 
Administrative Law Judge 




