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Dear Parties: 

March 30, 2021 

Leah .Knightner, LMSVV 
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78 Birchwood Drive 
Huntington Station, New York 11746 

Yvette Boisnier, Ombudsman 
Family Service League 
55 Horizon Drive 
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- Di~charge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. . 

The ·party who did not prevail in this hearing may appeal to the-courts pursuant to the 
provisions· of Article .78 of the Civil Practice Law and Rules. If the party wishes ·to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.) . Such an appeal must be commenced within four (4) months 
from the date of this Decision. ·· 
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Bureau C?f Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



STATE OF NEW YORK: DEPARTMENT OF HEALTH 
------------------- ·-----------------------x 
In the Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by 

Appellant, 

from a determination by 

APEX REHABILITATION 
AND CARE CENTER 

· DECISION 

Respondent, . 

to discharg~ him from a residential ,health 
care facility. 
-------------------------------------------x . ( 

Hearing Before: 

Held at : 

Hearing Date: 

Parti es : 

Matthew .C. Hall 
Administrative Law Judge 

Heariµg held remotely at 
Apex Rehabilitation 
And 'Care Center 
78 Bi rchwood Drive 
.Hunti ngton Station, New York 11746 

July 1, 2020 

Apex Rehabilitation 
and Care Center 
By : Anabelle Mazzochi , DON 

By : Yvette Boi snier , Ombudsman 



JURI SDI CTION 

By notice dpted - ■ 2020, · Apex Rehabilitation and Care 

Center (the Facility), a residential care facility. subject to 

Article 28 of the New York Public Heal th Law, determined to 

dischargE: - - (the Appel lant) from the Faci lity . The 

Ap;pe-llant appealed . the discharge determination to the New York 

State Department of Health (t he Department) pursuant to 10 New 

Yo.r k Codes Rules , and Regulations (NYCRR) § 415.3(h) . 
\ 

HEARING RECORD 

ALJ Exhibits: 1 - Notice of Hearing and attached Facility 
Discharge Notice 

Facility Exhibits :. 1 - Smoking Cont ract 
2 - Progress Notes /20) 
3 - Progress Notes /20) 
4 - . Progress Notes /20) 
5 Progress Notes . /20) 
6 Progress Notes 20) 
7 - Progress Notes /20) 
8 - Physical The rapy Discharge 
9 - Prescription forms 
10 - Video c l ip 
11 - Second Discharge 

Appellant 's Exhibits : A - Statement f rom 
B Statement from 

Faci l ity Witnesses : Anabelle Mazzochi, DON 
Samantha Persoff , LMSW 

Notice 

Appel l ant's Witness : Yvette_ Boisner, Ombudsman 
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ISSUES 

Has the Facility establ ished that the determination to 

discharge the Appel l ant is correct and that i t s discharge plan is 

appropriate? 

FINDINGS OF FACT 

Citations in parentheses r efer to t est imony (T .) of witnesses 

and exhibits (Ex. ) fou~d persuasive in arriving at a particular 

finding. Confl icting evidence , if any, was consider ed and reject~d 

in favor of cited e vidence . 

1 . The Appellant is a . year-old man · who was admitted to 

the Facility o n 2020 . (Ex 8 . ) 

2 . He. was admitt ed original ly f or sub-acute rehabilitation 

after injuries . sustained in a fall. He was diagnosed .with a 

-■- ■---- - (Ex 

7 . ) 

3 . By not ice dated _, 20.20, the Faci lity determined to 

discharge t h e Appel l ant on - ■, 2020 b e cause "the safety of 

i ndividuals in the facility woulp otherwise be e ndangered due to 

the status of the resident ." (ALJ I. ) 
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4 . By notice dated - ■, 20.20, t he Facil ity issued a 

second discharge notice to the resident because his hea lth and 

safety had improved that he no longer needed the services of a 

skil led nursing f aci l ity . (Ex . 11 . ) 

5. The Facility determined to discharge the Appe l lant to 

the - - _ , locat ed at - 11111 -
(Ex . 11.) 

6 . Upon admission to the Facil ity, the Appellant required 

rehabil i tation t o recover· from a fall . At the time of his 

admission, the Appel l ant could stand a l one for · less than ■ 

- He could wa lk with a rollator for less t han ■ feet. He 

also needed assis t ance in a ll Ac t ivities of Oaily Liv{ng (ADLs). 

(Ex . 8 ; T . Mazzochi . ) 

7 . On - 2 020 , t he Appellant was discharged from sub­

acute rehabil i tati on as he had achieved his rehabilitation goals. 

He could stand unsupported for He coul d walk up to -

feet with a r ollator . He was · alsb now independent in all AOL ' s~ 

(Ex . 8 . ) 

8 ~ Whi l e the Facil ity i nt ends to discharge the Appel l ant to 

a the .Facility has made efforts to help t he App ellant 

f ind a discharge location more t6 his preference, inclbding iocal 

rooms to rent . · The Appellant has been uncooperative and has 
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refused to apply to any of the options discovered by the Faci lity' s 

social workers. The Facility has agreed to continue to he lp -the 

Appellant i n his search for~ more sui table living situation. (Ex . 

6; Persoff . ) 

9. The Facility is a "smoking" facility, but onl y a l l ows 

smoking as allowed by the Fac i lity smoking policy. Each smoking 

resident o·f the Facility is _requi red to sign a "Smoking Contract . ,,. 

The Appellant signed the contract and was awar e of the require ments 

o f the contract . (Ex . 1.) 

10. The Appellant, however, consistentl1 v iolated the .terms 

of the contract, including smoking in his own room as well as hi s 

\\ room. " ( Ex . 3 . ) 

11 . The Appellant was also observed by video r ecording 

smoking outdoors in a "non-smoking ,., area a t a time whe n he had 

l ost his smoking· privi l eges due to prio r violations of the 

contract . (Ex . 11.) 

12. I t is the profess•ional opinion of Appellant's caregivers 

at the Faci lity , incl uding the Faci l ity' s Attending Phys i cian, 

Administrator, Director o f Social Work , . · and Director . o f 

Rehabilitat ion , that the Appe l l ant no longer requires placement in 

a skilled nursing fac ility and that h i s coht i nued presence i n the 
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Facility, would p l ace pther residents at risk of harm. (T. 

Mazzochi, Persoff . ) 

13 . I t is ' also t he profes&ional opinion of Appel lant's 

caregivers at t he Facility, that d i scharge to the community , 

including to a , is appropriate . (T . Mazzochi, Persoff. ) 

14 . After this hearing was held, the Appe l lant was 

discharged from the Facility pursuant t o . Governor .Cuomo's March 

12 , 2020 Executive Order 202 . 

APPLICABLE LAW 

A resident i al health care facil i ty (also referred to in the 

Depar tment of Heal t h Rules and Regulations as a nursing home) i s 

a facility which provides regular nurs i ng, medical , 

rehabilitat i ve , and professional services to residents who do not 

requi re hospitalization . Publ ic Health Law§§ ·2801(2) (3) ; 10 NYCRR 

§ 415.2(k) . 

A resident may only be discharged pursuant to specific 

provisions of the Depart~en t of Health .Rules and Regulations (10 

NYCRR 415 . 3 [i ] (1)) . 

The Facility a lleged that the Resident ' s discharge is 

permissibl e pursua nt to 10 NYC RR § 415 (i) (1) (i) (a) (2), which 

s t ates : 
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The transfe r 
because the 
suf ficiently 
the services 

o r • discharge i s appropria-te 
reside nt '· s heal th .has · improved 
so the r esident -no longer needs 
provided by the Facili ty. 

The Facil ity further alleged that the Resident's discharge is 

permissibl e ·pu rsuant to 10 NYCRR § 415(i) (1) (i) (a) (3)°, which 

s t ates : 

Under 

The transfer or discharge is appr opriate 
because the safety of individuals in the 
facili ty is endangered. 

the hearing procedures at Ti tle 10 NYCRR 

§415.3(i)(2)(ii), the Facility bears the burden to p r ove a 

discharge necessary and appropri ate . Under the New York State 

Administrative Procedures Act (SAPA) § 306(1) , a decision in an 

administrative proceeding must be · in accordance with subst ant ial 

evidence . Subs tantial ·evidence means such relevant p r oof as a 

reasonable mind ma y accept as adequate to support conclusion ~r 

fact; less than preponderance of evidence , but more . than mere 

surmise, conjecture or speculation and constituting a rat:i'.onal 

basis for decision, Stoker v. Tarantino, 101 A. D. 2d 651 , 475 

N. Y. S . 2d 562 (3 rd Dept. 1984) , appeal dismissed 63 N. Y. 2d 649 . 
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DI$CUSSION 

Reason for Discharge 

Regarding whether the resident 's health improved sufficiently 

and t he resident no longer require(s} t he services of a skilled 

nursing faci l ity : 

The Appellant was admitted t o the Fac_ili ty on 2020., 

with diagnoses including a - ■ -

- (Ex 7 .) At the t ime of his admission to the 

Faci l ity, the Appellant required the Facility 's assista.nce with 

ambulating, transferring, showering and all ADL.' s. By 11111 ■, 

2020, however, the Appellant had made significant i mprovements in 

all of these areas . He was abl e to walk with no assistance. His 

endurance increased and he was independent in all ADLs .. He had no 

further need for rehabilitation, and indeed, was seen picking up 

his 

of her room . 

wheelchair and easily moving it into t he corner 

Further, the Appellant ma kes his own outside 

appointments , transport_ation arrangements, and manages his own 

medications. (ALJ I. ) Importantly, the Appellant ' s attending 

physician at the Facility r eported that "the [patient] ha·s the 

capacity to make medical and financ ial decisions at the present 

t ime." (Ex . 11 . ) 
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Regarding whether the transfer or discharge is appr opriate 

because the safety of individuals in the facility is endangered: 

. The Appel l ant has b l atantly ignor~d the smoking safety rules 

instilled by the Facility . He s i gned a "Smoking Contract," 

acknowle dging that he was aware of the content o f the contract . 

(Ex . 1.) Despite a requirement in the contract to not smoke 

outside of designated smoking times a nd areas, the Appellant was 

seen smoking o utside duri'ng non- smoking hours in a non-smoking 

a rea . (Ex . 1, Ex . 3 . ) Also, even though the contr~ct p r ohibits 

the possession of smoki ng paraphernalia , the Appellant was seen 

carrying a lighte r . (Ex. 1 , Ex . 3 . ) Further, during a non~smoking 

time a t the _Facility, the Appel l ant was video-recorded smoldng 

outside the Facility in a non- smoking a r ea . (Ex . 1 , Ex. 10 . ·) . By his 

actions, the Appellant has placed himsel f and others at risk of 

harm: 

Accordirigl y, t he Facility has proven that its determination 

to discharge the Appel lant is correct . 

\.. 
Discharge Locat ion 

As discussed a bove , wh i le the Faci l i t y intends to d i scharge 

the Appellant t o a , the Facility has made efforts to 

help the Appellant find a d i scharge locat.ion more t o his 
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preference , inc luding local rooms to rent . The Appellant , however , 

has been uncooperative and· has . refused to apply to any of the 

o~ti ons discovered by the Faci l ity' s social workers . The Faci l ity 

has agreed to continue to help the Appellant in h·is search for a 

more suitabl e living situation . At p r esent, however, there are no 

other options due t o the Appel lant ' s l ack of cooperation . Fo r 

these r easons , the Facility ' s decision to discharge the Appellant 

to i s appropriate . 

DECISION 

Apex Rehabi l itation and Care Center has established that its 

determination t o discharge t he Appellant was · correct , and that 

trans f er to a is appropriate . 

1 . Apex Rehabi l i tation and Care Center is authorized to 

d i scharge t he Appellant in acco~danc e wit h its d i scharge 

p l an upon r eceipt of this decision. 

2 . Th i s decision may be appealed to a court_ of competent 

jurisdiction pursuant to Articl e 78 of the New York Civi l 

Pra~tice Law and Rules. 

DATED: Albany, New York 
March 30, 2021 

IO 

MATTHEW C . HALL 
Administrative Law Judge 




