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CERTIFIED MAILIRETURN RECEIPT 

Michael Monahan, Administrator 
Mary Manning Walsh Nursing Home 
1339 York Avenue 
New York, New York 10021 

RE: In the Matter of 

Dear Parties: 

September 2, 2020 · 

Susan Marotta, Esq. 
Archdiocese of NY /Office of Legal Affairs 
1011 First Ave 
Suite 1150 
New York, New York 10021 

- Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hec;1ring may appeal to the courts pursuant to the 
provisions of A rticle 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources availaqle (e.g. their attorney, the County 
Bar Association, Legal Aid , etc.) . Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: nm 
Enclosure 

:r~ffi~L 
James F. Hor n 
Chief Admini rative Law Judge 
Bureau of Adjudication 

Empire State Plaza, corning Tower, Albany, NY 12237 I health.ny.gov 



STATE OF NEW YORK: DEPARTMENT OF HEALTH 
----------------------------- ·-------------x 
In the Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by 

Appellant, 

from a determination by 

MARY MANNING WALSH NURSING HOME 

Respondent, 

to discharge him from a residential health 
care facility. 
-- .~---- - ----------------------------------x 

•, 

DECISION 

Hearing Before : Sean D. O' Bri en 
Administra-t i ve Law Judge 

Held via 

Hearing Date :. 

Parties : 

·WE B EX 

August 31, 2020 

Mary Manning Walsh Home 
By : Susan M. Marot t a , Esq . 
Archdiocese of New York 
Office of Legql Affairs 
Sui te 1150 
New Yor k, New York 10021 

- , Appel lant ' s -
Pro Se 



JURI SDICTI ON 

By notice dated 2020, Mary Manning Walsh Home (the 

Faci lity), a residential care facility subject to Article -28 6f 

the New York Public Health Law, determined to discharge/transfer 

- (the Appellant) from the Facility. The 

Appel l ant' s - · . and Des i gnated Repr_esentati ve, Mr. -
(hereinafter Designated Representative) , on behalf of 

his - appealed the determination to the New York State 

Department o f Health (the Department) pursuant t? 10 New York Codes 

Rules, and Regulations (NYCRR) Section 415. 3(i) . 

ALJ,Exhibits: 

Facility Exhibits: 

Facility Witnesses : 

Appel lant's Witness: 

HEARING F,ECORD 

I N~tice of Hearing and the Facility 
Discharge Notice attached. 

1- 3 

Nerissa Law_rehce , Medicaid c ·oordinator 
Michael Monah?n, Administrat or 

A digital recording o f the hearing via WEB EX was made part of the 
record . 
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ISSUE 

Has the Facility rn~t its bur den of the proving the Appel l ant has 

fail~d to pay his portion f or his stay and care at the Facil ity 

and is the discharge plan appropriate? 
I 

Fil'.ll)INGS OF FACT 

Citations i n parentheses r~fer to t esti~ony (T . ) of witnesses 

and exhibits (Exhibit) found persuasive in arriving at a particular · 

finding . Conflict ing evidence, if a ny, was considered and rejected 

in f avor of cited evidence. 

1. The Appellant is a . year- old man who was admitted 

to the Facility on 2019, f rom 

- - • 11111 111111 11111 at the Facility . (T. 

Lawrence 18:34, 29t37, 35 : 27 , T. Monahan 41:3 7 ): 

2. The Appel l ant ' ~- diagnoses include - -

and (T . 

Monahan 4 6: 2 0) . 

3. During 0 t h e period of h i s stay Appellant ' s Net _Avail~bl e 

Monthly Income (NAMI) amount was set at - - 11111 
) a month starting 

i n - 2019 t hrough 11111 2020 . (Exhibit 2 ; T·. Lawrence 

25:57, 32 : 33). 
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4. The Department o f Social Ser vices (DSS) 

determined Appellant was required to p ay$- ·as his NAMI 

toward the cost of his institut ional care . The NAMI is based 

on Appel l ant's monthly Social Security while Medicaid covers 

the balance of his. costs at the- Facility. (Exhibit 2; T . 

· Lawrence 19 : 57 , 25 : 57 , 32: 24, ·33 :1 6 , 33:21, 34 :1 9) 

5 . There is · no appeal pending DSS' determi nation of 

Appel l a nt's NAMI . amount. (T . Lawrence 34:00) . 

6 . The Appellant has failed to pay his NAMI monthly amount 

to the Facility from - 2019 through - 2020 and 

is now owed t he Fa'ci_lity. (Exhibit 2 ; T . Lawrence 

26 : 22 , 36 :21). 

7. The Facility notified the App ellant ' s pes ignated 

Representative on several occ~sions by written notifications 

and through v~rbal communications by a number of staff members 

of the amount owed and of the Facility' s willingness to wor k 

with the Designated Representative t o develop a payment p l an, 

but as of the date of Hearing the Designated Representative did 

not cooperat e in developi ng a plan and no payment s have been 

made on the bal ance the Appellant owes . (Exhibits . 1 , 2 ; T. 

Lawrence 16 : 50, 20:07, 21 :21,· 23 : 52 , 24 :16 , 36 :21 ). 
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8 . The Appellant still requires skilled nursing care and 

t he proposed discharg e l ocation is a ski lled nursing facility 

which is part of t h e same healthcar e system, 

Facil i ty. (T . Monahan 42 : 17, 42 : 28). 

as the 

9 . By not i ce dated - I 20'20, the Facility advised 

Appel lant and t he De~ignated Representative that it had 

determi ned to discharge the Appellant on the grounds of fai lure 

to pay for his stay at the Facility after bei ng given reasonable 

not i ces to p a y . The discharge loca tion is the . - ■ 

11111 Nursing Home, • - - .... 
(Exhibit 3; T. Monahan 42:28). 

10 . The Appellant remains at the Faci l ity pending the 

· outcome of this app eal . 

APPLI CABLE LAW 

' 
A residential heal th care facility (also r eferred to i n the 

Department of Hea l th Rules· and Regulations as a nursing home) i s 

a faci l i ty whi ch provides regul ar nursing, medi cal , 

rehabi litative, and professional servi ces to r esidents who do not 

require hospital ization. Public Health Law Sections 2801(2) (3); 

10 NYCRR Section 415 . 2(k). 

5 



A iesident may onl y be d ischarged pursuant to specific 

provisions of the Department of Health Rules and Regulations (10 

NYCRR Section 415 . 3 [i] [1]). 

The Facility a~leges the Appellant's discharge is permiss ible 

pursuant to 10 NYCRR Section 415 (i) (1 ) (i) (b) , which states in 

relevant part : · 

Under 

[T]rans f er and discharge shall be permissibl e 

when the r esident has fai l ed, a f ter reasonable 

and appropriate notice, to pay for ... a stay at 

the facility. For a ~esident wh o becomes 

e lig i b le . for Medi cai d a fter admission to a 

facility , the faci lity may charge a resident 

only allowable charges under Medicaid . . Such 

trans fer or d i schar ·ge. shall be permi ssible 

only if a charge is not in dispute .... 

the hearing procedures a t 10 N.YCRR Sect i on 

§415 .3 (1) (2) (i i ), the Facility bears t he burden to prove a 

discharge necessary and the discharge plan is appropriate . Under 

the New York ,state Administrative Procedures Act ( SAPA) Section 

306 (1), a decision in an admini s t rativ e p roceeding must be in 

accorda nce with substantial evidence. Substantial evidence means 
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such relevant proof as a reasonable mi nd may accept as adequa t e to 

support concl us i o~ o r. fact; l ess than preponderance of eiidence , 

but . more than mere surmise, conjecture or specul ation and 

constituting a rational basis for decision, Stoker v. Tarantino , 

101 A.D. 2d 651 , 475 N. Y. S.2d 562 (3~ Dept . 1984) , appeal dismissed 

63 N.Y.2d 649 . 

DISCUSSION 

The Appel lant was admitted to the Facility f or long term care 

on 2019, wi t h d iagnoses includi ng : 

------ (T. 

Monahan 46:20)- . 

The - Depart ment of Social Services de t ermined 

the amount of Appellant's NAMI to be paid to the Facili t y i s 

per month . -( Exhibits 1, 2) . Due to the admitted non­

payments by the Appel l ant and the Designated Representat i ve over 

the past year and half the
1 

Faci lity alleges the amount . App_ellant 

now owes the Facili ty is (Exhi bits 1 , · 2 ; T . Lawrence 

36:21) . · 

There i s no appeal pe nding before the Department 

of Social Services r egarding t he set NAM I amount. The NAMI amount 

.is based on the Appe(Lant' s Social Security payment . The 
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Designated R·epresentati ve · s t ates he understands th.e NAMI is to be 

paid to the Facility, but he cannot satisfactorily articulate 

sufficient reasons why the NAMI has not been paid to the _Facility. 

(T . Massaquoi 51:12, 52 : 12) . 

The Facil ity has . proven its determination to 

i 

transfer/discharge the Appel l ant is correct due t he Appel lant's 

failure t o pay his · required NAMI amount -after being given 

appropriate notices .. The Appellant and the Designated 

Representative have simpl y decided not to pa y _the. NAMI amount f or 

the Appellant's stay and care at the Facility . The Facility has 

met it~ burden of establishing valid g r ounds for · discharge . 10 

NYCRR Section 415 . 3(h) (I ) (b). 

The . Appellant still needs the medical care o f a skilled 

nursi ng f acility and the proposed discharge. location i s such a 

faci lity w~thin . the - healthcare system . 

Nursing Home, in t he - - provides a similar level of 

care as the Facility and will be a minimal dis ruption to family 

visitation access. 
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CONCLUSION 

Ma r y Manning Walsh Home has estab lished that i ts 

determination to discharge/transfer t he Appel lant is c·orrect and 

the proposed discharge/transfer locat ion is appropriate . 

DECISI ON 

The appeal by Appellant is t berefore DENIED. 

The Mary Manning Walsh Nursing Home , i s authorized to 

discharge Appellant in accordance with the - I 2020, 

Discharge Notice . 

This Decision may be appeal ed to. a court of competent 

juri s d i ction pursuant to Article 78 of the New York Civil Practice 

Law and Rules (CPLR). 

DATED : Albany , New_ York 
September 2, 2020 
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~/fy b , D ·~-~ \ f\0--,-
Sean D . O' Brie~ 
Admi ni s t r ativ e Law Judge 



To : Susan Marot ta , Esq . 
Archdiocese ~f New York 
Office of Legal Affairs 
1 011 First Avenue 
Sui te 1150 
New York, New York 1002 1 

Michael Monahan, Administrator 
Mary Manning Walsh Home · 
1339 York Avenue 
New York , New York 10021 
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