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STATE OF NEW YORK: DEPARTMENT OF HEALTH 
-------------------------------------------x. 
In the Matter of an Appeal, pursuant to 
10 ~YCRR § 415.3, by 

--
Appellant, · 

from a determination by 
MASSAPEQUA .CENTER: FOR REHABILITATION 
AND NURSING 

DECISION 

Respondent, 

to discharge him ~rom a resi dential health 
care facility. 
---------- -------- - - --------------- --------x 

Hearing ·Before : Sean . D. O ' Brien 
Admi nistrati ve Law J u dge 

Held via WEB EX 

Hearing ·pate : August 6 , 2020 

Par ties : Massapequ? Center for Rehabilitat i on and Nursing 

By : _Mr . John Mackay , LCSW 
Director of ·social Work 

--Pro Se 



JURISDICTION 

By notice dated 11111 ■, 2029, the Massapequa Center for 

Rehabilitation and Nursing (the Facility), a res idential care 

f acility subject to Article 28 of the New York Publ ic Health Law , 

determined to discharge/transfer - - ( t he Appellant) 

from the Facility. The Appellant appealed the determination to 

the New York State Department of Health (the Department) pursuant 

to 10 New York Codes Rules, and Regulations (NYCRR) Section 

4 15.3(i). 

HEARING RECORD 

Facility Exhibits: 1~6 

Facility Witnesses: John Mackay, LCSW, Director o f Social Work 
I ssac Otsieku-Baah, RN, Asst. Director 
Raja Khan , Director of Phys i cal Therapy 
Vinod Gulati , MD, Medical Director 

Appellant 's Witnesses: 

Present: . 

Appellant's -

Gail Jeby , Ombudsman 

Ad.mini str ati ve Law Judge Exhibit 1 : Notice of Hearing with 
Discharge Notice . 

A digital recording of the _hearing was made part of the hearing 
record via WEB EX. 
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ISSUE 

Has the Facility established that the determination to 

transfer/discharge is correct and the discharge plan for t he 

Appe l lant is appropriate? 

FINDINGS OF FACT 

Ci tations irt parentheses refer to testimony (T.) of wi t nesses 

and exh ibits (Exhibit) found peisuasive in arriving at i particular 

findi ng. Confl icting e vidence , i f any, was considered and rejected 

in favor of cited evidence . 

1. The Appe lla nt is a . year-old male who was admitted t<:> 

the Facility on , 2018 , with a diagnosis of -

- ·- - and·--· 

(Exhibits . 2, 4, 5; T. Mackay 11: 58 , T . Gulati 19:05). 

2 . By notice dated _ , 2020, the 'Faci l ity determined 

to discharge the Appellant on 2020, because his 

" ... health has i mpro'ved sufficiently ... " so that he no l onger 

needs the services of a skil l ed nursin9 faci l ity. (Exhibits 1 , 

3, 4, 6 ; T. Macka y 13 : 10 , T. Gulati 21:07, T. Khan 26:00 T . 

Ots i eku-Baah 31:43). 
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3 . The Facility determined to d ischarge t he Appel l a nt to 

-
- (Exhibits 1 , 4, 6; T. Mackay 13:45). 

4. At the t i me of his- _admission to the Faci l i ty, the 

Appellant needed assistance in all of his Activities of Dail y 

Living (ADLs) incl uding a mbulatin g , t ransfe rring and bat h i ng . 

The goal of Appellant's short-t erm a dmission was t o return 

the Appellant to the community. (Exhibits 1, 2 , 3 , 4; T . 

Mackay 11 : 50 , T . Otsieku-Baah 32:17 , T; Gulati 22 : 47). 

5 . The Appellant has completed his short-term 

rehabilitation to the po i nt whe r e he no l onger needs s ki l led 

nur s ing care, nor does he need assistance wi th his ADLs . 

(Exhibits 1 , 3 , · 4 , 6; T. Khan 28 :21, T . Gulati 21 : 55 , T . 

Ots i eku-Baah 31 : 43). 

6. The Appel lant can. take his own medications , self-direct 

and is capable of making his own ~edical a ppo i ntments. (Exhibits 

l , 3 , 4; T . Ot sieku-Baah 34 : 57) . 

7 . The Appellant can .ambulat e independently wi th a roller 

wa l ker without supervision . (Exhibits 1, ? , 3, 4 ; T. Kha n 25 : 08 , 

T. Gul ati 21 : 55, T. Otsieku-Baah 36 : 08) . 
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8 . The Appe l lant re f uses to r eside in an assisted living 

l ocation because h e claims he st i l l needs nursing home car e and 

wants to stay in the Facilit y. (Exhibi~s 1, 4 ; T. Mackay 14: 03, 

T.--1 : 10) . 

9. I t l s the professional opinion of t he App ellant 's 

caregive r s at t he Faci liiy, including the Faci l ity' s Medical 

Director, the Faci lity' s Director of Social Work, Ass i stant 

Nu~sing Director a nd t he Facility' s Rehabi lit~tion team, that 

d i scharge to is appropriate . (Exhibits 

. 1, 3 , 4 , 6; T . Gulati 23 : 56, T ; Mackay 13:10, T. Khan 28:21, 

T. Otsie ku-Baah 36 : 0Bl. 

10·. - - _ , the designat ed d i scharge 

locat i on, as of the dates of 'the Discharge Notice a n d Hearing 

had not accepted the Appel l ant . 

Mackay 58 : 41 ) . 

(T. 111111 - 47:28 , T . 

11 . The Appel l a nt remains at the Faci l ity pending the 

out come of the appeal. 

APPLICABLE LAW 

A residenti a l health care £aci lity (also referred to i n the 

Department of Health Rules and Regulations as a nursing home) is 
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a facil it y' which provides r egu lar nursing, medi cal, 

rehabilitative, and professional services to residents who do not 

require hospitalization . · Public Heal t h Law Sections 2801 (2) (3); 

10 NYCRR Section 415 . 2(k) _. 

A resident may only be d i s charged pur suant to specific 

provis i ons of the Department of Hea lth Rules and Regulat ions . (10 

NYCRR Section 41.5 . 3[i] [1]). 

The_ Fadility alleges the Appel l ant's d ischarge is permissible 

pursuant to 10 NYCRR Section 415 (i ) (1) (i) (a) (2) , . which. states in 

relevant part : 

. the transfe r 
because the 
suff_iciently 
the servi ces 

or discharge i s a ppropriate 
resident ; s . health has improved 
so the resident no longer needs 
provided by the Facili ty. 

· Under the hearing procedures a t ·io NYCRR Sect i on 

§ 41 5 . 3( i). (2) (ii) , the Faci lity bears the burden to prov ~ a 

discharge necessary and the discharge plan is appropriate. Unde r ­

the New Yor k Sta t e Admini st r ative Procedures Act (SAPA) Section 

30 6 ( 1) , a decision i n an admini strative _ proceeding mu st be i n 

accordan ce with subst antia l evidence . Substant ial evidence means 

such re l evant proof as a r e asonabl e mind may accept as adequate to 
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support conclusion or fact; less than preponderance of evidence, 

but more than mere surmise, conjecture or specµlation and 

constituting a rational basis for decision, Stoker v. Tarantino, 

101 A.D.2d 651 , 475 N.Y.S.2d 562 (3 rd Dept. 198 4), appeal dismissed 

63 N. 'y. 2d 649. 

DISCUSSION 

The Appel l ant was admitted t o the Facility on , 2018, 

for short-term rehabi l i tat ion . His medical conditions inc lude ■ 

and At t he ·time of his admission to the Facility, 

the Appellant .required ass.i,stance with the ADLs of ambul ating, 

transferring and showering . (Exhibits 1, 2; T . Khan 25 : 00 , T .. 

Gulati 19 : 05 , T . Otsieku-Baah 31 : 43). 

By _, 2020 , however, t h e Appellant had made sufficient 

improvements in all ADLs areas and had no need for skilled nursing 

care at the Facility. · (Exhibi ts 1, 2; T . Mackay 1 3 :4 5) . 

Mr. John Mackay, . the Director of Soci al Work at the Facili t ,y 

testified . the Appellan.t at fi rst wa~ favorab l e to the discharge 

plan .to - - _ , but after be i ng told he was 

provisionally accepted at - - - the Appellant 

repl ied that he did not want to go because t he Appellant be l ieves 

he st i ll needs nursing home ca;:-e . 
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refused to cooperate in the final discharge planning to -

(Exhibits 1, 4 ; T. Mackay 14 : 03) . 

Ms . Raja Khan , the Facility ' s Director of Physical Therapy 

and Mr . I ssac Otsieku-Baah , the Facility' s Assistant Director of 

Nursing, both testified the Appellant is independent in a l l of his 

ADLs. They further :testified the ' Appellant has met a ll of his 

physical therapy benchmarks . I n -addition , the Appe llant is capable 

of using his r ol ler walker unsupervised and regularly ambulates 

throughout the Facilit y . ( Exhibi t s 2, 3 ; T. Khan 25 : 50 , T ; Otsi e ku­

Baah 36 : 08) . 

Importantly, Dr. Vinod Gulati who is the Medical Director at 

the Facil ity and the Appel l ant's attending physician test i fied the 

Appellant does · not require nursing · home placement and can . be 

discharged to an assisted l i ving l ocation . Dr. Gul ati i s ful l y 

fami l iar with the Appellant's medical conditions and Dr. Gulati 

fur t her test ified the Appel l ant does not require the level o f 

medical care of a nursing home. (T . Gulati 21 : 55 23:56) . 

Appellant t~s t ified on his o~n behalf claiming 

The 

and 

he i s not r eady f or discharge, but the Appel lant . did not provide 

any medic'al proof to support his posi t ion. (T - - 1: 06 

1 :10) . Ther efore , t h e Facility has met its burden of establishing 
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valid grounds the discharge of the Appellant is nec~ssary because 

the Appel l ant no longer needs nursing home care .. 10 NYCRR Section 

415 . 3(i) (1) (i) (b). 

The discharge plan to i s appropriate 

if it can be impl emented . The discharge plan addresses the medical 

needs and personal care needi o f the Appel l ant post dis~harge . 10 

NYCRR Sect ion 415 . 3 (i) (1) (vi). 

The Faci l ity p rovided the Appel lant with edu6ation 

regarding his medic.a tions . In addi tion, the d ischarge location 

has nurs ing staff to ass ist the Appellant in his medications as 

necessary . . As part of his discharge plan, the Appellant is 

being provided necessary medi cal re ferrals and the durab l e 

medical equipment of a r oller w~lker. (Exhibits . 1, 4.; T. Otsieku­

Baah 35:55 , T. Khan 26 :23)~ 

The Facility has adequately planned for the Appel lant 's 

discharge. In addition, ~he Faci l it y aff orded the Appel l ant the 

opportunity to participate i n his discharge plan, but t he 

Appellant f ai l ed to cooperate with the Facili ty a f ter being 

provided numerous opportunities . (T . Mackay 1 4: 03, 58: 00, T. 

11111 - 44:50) The Facility act i ons suff i c i ent l y address 
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the medical needs of the Appellant post discharge. 10 NYCRR 

Section 415 .3 (i ) (1) (vi) . 

However, as of the dates of the 

Di scharge Notice . and Hearing had _not accepted the Appellant. A 

discharge plan is only appropriate if it can be actuall y 

i mplemented. In addition , the Facility failed to adequatel y 

work with Mr . 11111 - the App~llant's - and 

Designated Representative , in the development of the Appellant's 

d i scharge location and p lan . 10 NYCRR 415.ll(d)3. The statement 

of Mr. 11111 - and the testimony of Mr. Mackay are clear 

the Facility di0 not engage Mr. 11111 - regarding the 

discharge location of 

Facility had already selected 

- 44:10, T . Mackay 58 : 00) . 

It is not clear 

Appellant. Should 

until after the 

(T . 11111 

will accept the 

not a ccept the 

Appellant the Facilit y is not authorized to discharge the 

Ap·pellant. The Facil ity· will be required to dev;elop a new 

discharge plan with appropriate input from t he Appellant ' s 

family . 
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CONCLUSION 

The Massapequa Center for Rehabilitation and N~rsing has 

proven that its determination to discharge t he Appellant is correct 

and the dischar ge plan is appropriate pending formal acceptance of 

the Appellant by 

DECISION 

The appeal by Appellant is therefore DENIED regarding the 

basis for discharge and AFFIRMED, IN PART, re9arding t he discharge 

plan . 

The Facility . is not authorized to discharge Appe l lant in 

accordance with the - 2020 , Discharge Notice until -

formally accepts the Appellant . 

This Decision · may be appealed to a court of competent 

jurisdiction pursuant to Article 78 of the .New York Civil Practice 

Law and Rules (CPLR) . 

DATED: Albany, New York 
August 13, 2020 
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To : ---c/o Massapequa Center for Rehabilitation and Nursing 
101 Louden Avenue 
Amityville, New Yor k 11701 

Mr. John Mackay, LCSW 
Director of Social Work 
Massapequa Center for Rehabi l itation and Nursing 
101 Louden Avenue 
Amityville, New York 11701 

·Ms . Gail Jeby, Ombudsman 
Fami ly Services League 
55 Hori zon Drive 
Huntington, New York 117 43. 

12 




