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NEWYORK | Department

OPPORTUNITY

- | of Health

ANDREW M. CUOMO HOWARD A. ZUCKER, NM.D., J.D. SALLY DRESLIN, M.S,, R.N.
Governor Commissioner Executive Deputy Commissioner

March 11, 2020

CERTIFIED MAIL/RETURN RECEIPT

c/o Andover Subacute & Rehab Ctr,
99 Mulford Road

Andover, New Jersey 07821

Frank Garcia, SW Wendy Brewster, DON

Andover Subacute & Rehab Citr. Middletown Park Rehab & Health Center
P.O. Box 1279 121 Dunning Road

Andover, New Jersey 07821-1279 Middletown, New York 10940

RE: In the Matter of [ ] - Discharge Appeal

Dear Parties:

Enclosed please find the Decision After Hearing in the above referenced matter. This
Decision is final and binding.

The party who did not prevail in this hearing may appeal to the courts pursuant to the
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this
decision it may seek advice from the legal resources available (e.g. their attorney, the County
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months
from the date of this Decision.

Sincerely,
o

;j Aueg T‘-j \‘xit?m«--\ P —

James F. Horan |
Chief Administrative Law Judge
Bureau of Adjudication

JFH: nm
Enclosure

Empire State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov



STATE OF -NEW YORK : DEPARTMENT OF HEALTH

In the Matter of an Appeal, pursuant to
10 NYCRR § 415.3, by :

Appellant, 2 @ @ E@ ‘L
from a determination by : DECISION |

MIDDLETOWN PARK REHABILITATION
AND HEALTH CENTER

' Respondent,
to discharge him from a residential health

care facility.

Hearing Before: Matthew C. Hall
Administrative Law Judge

Hearing Date: March 5, 2020.
Parties: ' Middletown Park Rehabilitation

and Health Center
By: Wendy Brewster — D.O.N.
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JURISDICTION

on G B '20i9, Middletown P;alrk Rehabilitation .and Health
Center (the Facility), é-residéntial care facility subjeét to
Article 28 of the New York Public Health Law, transferred ]
- (the Appella-nt) from tiqe Facility to Andover .Subacute and-
Rehabilitation Céntef (Andover) . - The Appellant appealed the
discharge determination to the New.York State Department of Health
(the Department) pursuant td 10 New York Codes, Rules, and
Regulations (NYCRR) § 415.3(h). A hearing was held telephonically.

Evidence was received and witnesses were examined. A recording of

the proceeding was made.

HEARING RECORD

ALJ Exhibits: I - Discharge Appeal and progress notes
Facility Exhibits: 1 - Investigative Summary -
: 2 — Statement - - SW _
3 - Statement - - LPN

Facility Witnesses: Wendy Brewster — Ditector of Nursing (DON)
' : — Social Worker
— LPN Unit Manager

Appellant Exhibits: None

Appellant Witness: — = Appellant’s‘ -

Other Witness: Frank Garcia - Social Worker at Andover
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ISSUES
Has the Facility established that its transfer of .the
Appellant was not involuntary and, if involuntary, that it was

correct and.that its discharge plan was appropriate?

FINDINGS OF FACT

Citations in parentheses réfer to testimony (T.) of witnesses
and exhibits (Ex.)  found persuasive in arriving at a particular
finding. Conflicting evidence, if any, was considered and rejected

in favor of cited evidence.

1. The Facil_ity is a Nursing Home located in Middletown, New
York.
| 2. The Appellant is a .year—old man who was admitted to
the Faclility on _ 2016 for short-term rehabilitation and
subsequently transferred to long-term. (Ex. 1.)

3. He was admitted x;qith diagnoses including [ B
— - _ behavior, _ cognitive !
impairrent, (N N NN -
e

4. The Appellant was transferred from the Facility to Andover |

Subacute and Rehabilitation Center on —, 2019. Prior to
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his transfer, the Applellant’s - informed the Facility that .she
wanted her [ N tfansferréd to another skilled nursing facility
to accomo‘déte her recent relocation from - - - to
_ _ (Ex. 1,2,3; T. - Brewster.)

5. The Facility sent out Patient Review Instruments (PRIs)
 7a variolu,s skilled nursing faciiities in the area. Due to the
Appellant’s _ _ behavior, however, nearly all
of the area‘nursing facilities declined the Appellant’s request
for transfer to their facilities. (Exf 1.)

6. Due to thg Appellant’s _ behaviorsI a plan was
then developed by the Facility, with the Appel]_anf’é - input,
to_seek entry into a facility with a behavior management and
psychosocial program designed to manage the care of residents with

_ behavior prolr;lemsT (Ex. 1.)

I 7. Of all the PRIs sent out to local nursing homes, only one
I facility,lAndlover, agreed to accept the Appellant as a resident.
The Appellant’s - agreed ‘and the Appellant was transferred on
B 2010 (ex. 1.)

8. At no time during the PR.[ and transfer process, did the

Appéllant’s - object to the transfer. (Ex. 1.)

9. .The Appellant’s - was constantly updated and even spoke

with the Facility by phone on the day of the Appellant’s transfer..
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During those communications, she agreed to allow the Appellant to
be traﬁsferred to Andover and at.“no time did she defér any dhange
to the plan.” (ex. 1; 7. (NN T

10. The Facility hearq n0£hing further from the Appellant
or his - until a few weeks later when they were notified of the
instant'appeal request. (Ex. 1.)

Il As of the date of this hearing,:®Andover was ﬁilling té
continue to provide care for the Aépellant. (T. Garcia.)

12. "The Appellant has remained at._Andover pending the

outcome of this appeal.

APPLICABLE LAW

A residential health care'facility (also feferred to in the
Department of Health Rules and Régulations as a nursing home) is
a  facility which provides regular nursing, medical,
rehabilitative, and professional services to residents who do not
require hospitalization. Public Health Law §8 2801(2) (3) ; iOJNYCRR
§ 415.2(k). |

A resident may only be discharged pursuant to specific
provisions of the Depértment of Health'Rulés aﬁd Régulations (10
NYCRR 415.3[h][1] (1) (a)). Those provisions do not appiy where

transfer or discharge is “made in compliance with a request by the




resident, the resident’s legal representative oxr health care
agent, as evidenced by a signed and dated written statement.” (10
NYCRR 415.3[h].)

Under the hearing procedures af iO NYCRR §415.3(h) (2) (ii),
the Facility bears the burden to prove a discharge necessary and
appropriate. Under the New York State Administrative Procedures
Act (SAPA) § 306(l), a decision in an administ;ative proceeding
must be in accordance with substaﬁtial evidence.. Substantial
eviaence means such relevantlproof és a reasonable miﬁd.may accept
!qas adequate to support a conclusion or fact; less than

preponderance of evidence, but more than mere surmise, conjecture

or speculation and constituting a rational basis for decision,

Stoker v. Tarantino, 101 A.D.2d 651, 475 N.Y.S5.2d 562 (3% Dept..

h The Appellant was admitted to the Facility on - 2016,

with diagnoses including _ _ cognitive
|impeirment, ENNEEEEE N N N
I 1.) As he is _ skills, he has relied heavily

on his - as an advocate and communicator regarding his

1984), appeal dismissed 63 N.Y.2d 649.

DISCUSSION
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treatment. During his nearly - years in the Facility, his:
pehaviors became [ | T :ovard the staff and
other residents. The Facility, however, allowed him to stay at

the Facility and continued to care for his needs. At some point,

the Appellant’s - decided fo relocate from - - - to
— - - As such, she request-ed. that tflle Facility ‘
assist her in finding a new skilléd nursing facility closer to her
new residence. The E‘acility complied and sent out PRIIS to several
llocations, but nearly all of them rejected the Appellant due to
Ih:i.s reporte.d _ behavic;rs_. The Ap’pellant’s - persisted,
howéver, calling “several times to request the resident to be
transferred.” (Ex. 2.) Eventually, Andover, a facility in [
- accepted the referral fér transfer. Andover is a facility
better. suited to care for the Appellant as they provide a
“specialized.psychosocial program, which..is designed to manage the
care of resi.ciehts with _ beh-avior problems.” {(Ex. 2.) The
Appellant’s - agreed to the transfer. She was asked if she
would like to tour the new facility first, but shej -declined,
indicating that she_“knew where the facility kwas).” (Bx. 3.) On
the day of the discharge, the LPN Unit ﬁanager spoke with the
Appellant’s - and “she did not offer any questions or concerns

regarding the discharge to Andover.” (EX. 3.) At no time did




ei£5er the Appellant .Ior hlS - indicate that they did not want
the transfef. (Ex. 2.) Indeed, the Appellantfs - attended: the
Appellant’s care plan meetings and raised no objections. ﬁEx. 2.)
FrakaGarcia, a social worker at Andover testified that during the
Appellant’s transfer, he was alssured that the Appellant" “came to
us és voluntary patient.” °* The Appellant’s - was aware of the

~”

transfer and he had “no idea that (she) would oppose.” (T. Garcia.)

‘Subsequent to the Appellanf's discharge, the Appéilantfs ]
filed the instant appeal and _réported that “‘her - is not
héppy in his current location.” (ALJ I.) She would like him to
return to the Faciiity. As recently as _ ., 2019, the
Facility had agreed to allow the Appéllant to return, but
subsequently learned  of _ _ behaviors by the
Appellant at Andover, including the _ of another iesident.
Therefore, the Facility no longer felt that they were able to
provide adequate careﬁto the Appellant. (T. Brewster.)

During the hearing, the Appellant’s Bl testified that she
did not agree to the transfer. This assertion i_s be}ied by the
swWorn te;é;timony of th.ree medical professionals at the Facility.
The Facility records are lacking a signed and dated written

statement indicating that the transfer was made at the BAppellant’s

request. However, considering the consistent sworn testimony by




the Facility's nursing staff, the Facility’s account is accepted.

.The Appellant’s transfer from the Facility tQ'AndOVer is deemed

“voluntarY” and therefore not subject to the requirements for

“involuntary discharge” enumerated in 10 NYCRR 415.3[h}l[1] (1) (a).

DECISION
The Facility has established that the Appellant’s transfer
from -the Facility to Andover was voluntary. .Accordinglyp it is
unnecessar? to reach a determinafion on the appropiiateness of the
tfansfer aﬂd the plan, and the appeal is dismissed.
L. Middletown Park Rehabilitation and Heaith Center is not
required to readmit the Appellant.
2 This decision may be appealed to a court of cdﬁpetent
jurisdiction_pufsuant to Article 78 of the New York Civii

Practice Law and Rules.

DATED: Albany, New York

March 11, 2020 ' /4zg;ﬁjzi;;ﬁ—-<g7
_ —

MATTHEW C. HALL |
Administrative Law Judge
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To:

Mr.

c/o Andover Subacute and Rehabilitation Center
99 Mulford Road -

Andover, New Jersey 07821

Ms.

Mr. Frank Garcia, Social Worker :
Andover Subacute and Rehabilitation Center
P.O. Box 1279

Andover, New Jersey 07821-1279

‘Ms. Wendy Brewster, Director of Nursing

Middletown Park Rehabilitation and Health Center
121 Dunning Road '

- Middletown, New York 10940
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