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STATE OF NEW YORK
DEPARTMENT OF HEALTH

In the Matter of an Appeal, pursuant to
10 NYCRR § 415.3, by

Appellant, :
from a determination by DECISION

King David Center for
Nursing and Rehabilitation

. Respondent,

to discharge him from a residential

health care facility.

Hearing Before: Natalie J. Bordeaux
Administrative Law Judge

Held at: King David Center for Nursing and Rehabilitation
2266 Cropsey Avenue
Brooklyn, New York 11214

Hearing Date: June 25, 2019

Parties: King David Center for Nursing and Rehabilitation

By:  Miriam Schenker, Administrator
King David Center for Nursing and Rehabilitation
2266 Cropsey Avenue
Brooklyn, New York 11214

By:  Bruce Provda, Esq.
Sharova Law Firm
147 Prince Street
4™ Floor
Brooklyn, New York 11201



/K ing David Center for Nursing and Rehabilitation Decision

JURISDICTION

By notice dated |Jjj 2019, King David Center for Nursing and Rehabilitation (the
Facility), a residential health care facility subject to Article 2 8 of the New York Public Health
Law, determined to discharge ||| | |  QJEEEEEthc Appellant). The Appellant appealed the
discharge determination to the New York State Department of Health (the Department) pursuant
to I0 NYCRR § 415.3(h).

HEARING RECORD

Facility witnesses: Stephanie Johnson, Social Worker
Franz Mojica, Certified Occupational Therapy Assistant
Jhonny Duman, Physical Therapy Assistant
Dr. M. Hamdani, Medical Director-
Paulo Bautista, Physical Therapist
Usman Ayub Otril, Occupational Therapist

Facility exhibits: . 1-5

Appellant witnesses: [ NSRRI
- S .1l s

Appellant exhibits: ' A-D

The notice of hearing, discharge notice, and the accompanying cover letter were marked as ALJ
Exhibit I. A digital recording of the hearing was made.

ISSUES

Has King David Center for Nursing and Rehabilitation established that its determination
to discharge the Appellant was correct and that its discharge plan is appropriate?

FINDINGS OF FACT

1. The Appellant is a [J-year-old male who was transferred to the Facility from [}

I Hospital on [ 2019 after receiving treatment for an ||| Gz 2
- S s by - .
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Appellant’s infection was cured during hospitalization. He was admitted to the Facility for
monitoring and rehabilitation. (Exhibits 1 and 3; Recording @ 19:20.)

2. The Appellant is also diagnosed with several chronic conditions which were not the basis

for his admission, including; [ G
-
|
N vt D)

3. The Appellant’s chronic conditions are stable, and he does not require skilled nursing
care services. (Recording @ 19:00, 21:57, 1:04:49.) |

4. In - 2019, at the request of the Appellant’s family, the Facility transmitted the
Appellant’s Patient Review Instrument (PRI) to three nursing homes in— to

- effectuate the Appellant’s placement. However, he was not accepfed. (Exhibit 4.)

5. After receiving rehabilitative therapies from Facility staff for four months, the Appellant
reached his maximum functional ability. Although he is independenﬂy able to move around with
his wheelchair, he continues to require assistance with transfe.rs to and from his wheelchair,
toileting, bed mobility, bathing, and -y dressing. (Exhibit 3; Recording @ 10:27.)

6. On at least two separate occasions in- 2019, Facility Social Worker Stephanie
Johnson attempted to engage the Appellant and his - in discussions regarding his discharge to
the community. However, neither the Appellant nor his - agreed to discuss arrangements for
the Appellant’s discharge. (Recording @ 28:45.)

7. By notice dated [JJJif 2019, the Facility determined to discharge the Appellant on [

[ 2019 because his health has improved sufficiently to the extent that he no longer requires the
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services provided by the facility. The notice proposes to discharge the Appellant to his
apartmént in - where. his - currently resides. (Exhibit 1.)

8. The Appellant was not accepted to three assisted Iiving facilities to which the Facility
applied for his placement in [JJJjjjj and [ 2019. (Exhibit 4.)

9. The Appellant’s clinical record contains documentation from the Appellant’s physician
and interdisciplinary care team that the Appellant no longer requires the services of a skilled
nursing facility and that his needs can be met in the community. (Exhibits 3 and 5.)

10.  The Appellant remains at the’Facility pending the outcome of this appeal.

APPLICABLE LAW

A residential heath care facility (also referred to in the regulations as a nursing home) is a
facility which provides regular nursing, medical, rehabilitative, and professional services to
residents who do not require hospitalization. Public Health Law §§ 2801(2)-(3); 10 NYCRR §
415.2(k).

Department regulations at 10 NYCRR § 415.3(h) describe the transfer and discharge
rights of residential health care facility residents. They state, in pertinent part:

(1) With regard to the transfer or discharge of residents, the facility shall:

(i) permit each resident to remain in the facility, and not transfer or discharge the
resident from the facility unless such transfer or discharge is made in recognition
of the resident's rights to receive considerate and respectful care, to receive
necessary care and services, and to participate in the development of the
comprehensive care plan and in recognition of the rights of other residents in the
facility:

(a) the resident may be transferred only when the interdisciplinary care

team, in consultation with the resident or the resident's designated

representative, determines that:

okok

(2) the transfer or discharge is appropriate because the resident's
health has improved sufficiently so the resident no longer needs the
services provided by the facility;

4
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The residential health care facility must prove by substantial evidence that the discharge
was necessary, and the discharge plan appropriate. 10 NYCRR § 415.3(h)(2)(iii); State
Administrative Procedure Act § 306(1).

DISCUSSION

The Appellant was hospitalized in [JJj 2019 after falling in his apartment and

I o sl hours while awaiting émergency assistance
from the ||| . 1 s then transported to ||| Hospital for

treatment of acute conditions. (Recorciing @ 45:30, 1:24:19, 1:54:01.)

The Appellant was subseciuently admitted to the Facility (a nursing home located in
Brooklyn, Nevs) York) for rehabilitation and monitoring of the acute conditions that were
successfully treated during his hospitalization, specifically, ||| | Gz =< G of
other specific [ << b - S

infection. (Exhibits 1, 3, 4.) The infection has not recurred during his stay at the Facility.

(Recording @ 19:18.) The ||l ir the Appellant’s |G cqvires medication

for at least six months. However, the Appellant has had no symptoms emanating from the
B (Recording @ 1:06:00.)

Although the Appellant’s chronic medical conditions persist, they are all stable and do
not require medical or skilled nursing intervention. (Recording @ 19:00, 21:57; 1:04:49.) The
Appellant independently utilizes a ||| | Gz - TR (R<coding @
2:10:19.) He is also independently able to move around with usé of a wheelchair. (Recording @
10:27.) The Appellant was discharged from all rehabilitative therapies because he has

maintained his maximum functional potential. However, he continues to require assistance with
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performing many activities of daily living, including transfers, bed mobility, toileting, bathing,
and B :cssing. (Exhibit 3.)

The Appellant’s attending physician at the Facility has determined that the Appellant may
be safely discharged. Practitioners in other disciplines, including nursing, social Work, and
rehabilitation, also agree that the Appellant doeé not require specialized services from the
Facility, and that his needs can be met in the community. (Exhibits 3-5; Recording @ 19:35,
28:30.) | |

As a means of refuting the Facility’s determination that the Appellant’s health has
improved, the Appellant’s attorney contended that the Appellant’s chronic condi;cions, including
B - < ot resolved. However, the
Appellant’s | conditions are life-long and have not required medical or skilled nursing
intervention by Facility staff. These diagnoses do not justify his continued stay at a skilled
nursing facility. (1:01:53.)

Although the Appellant stated that he receives nursing assistance at tﬁe Facility on a
frequent basis, the Facility’s administrator clarified that the Appellant regularly recei\}es the
assistance of a certified nurse aide (CNA). (Recording @ 2:05:47, 2:07:27.) CNAs are not
authorized to provide nursing services. They render personal care assistance to patients. 10
NYCRR §§ 415.13(c) and 415.26(d).

The Appellant was admitted to nursing homes on five separate occasions in the past six
years after numerous hospitalizations. His [y has observed her [ il] continued decline
with each discharge. She fears that he will be hospitalized and again return ;co another nursing
home if he is discharged. (Recording @ 1:32:49.) Given the stability of the Appellant’s

medical conditions, the fears expressed by the Appellant’s [ are inadequate justification for
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the Appellant’s continued stay at the Facility. It is unacceptable to allow a patient to remain at a
nursing home simply because he may need hospital treatment at an unknown date in the future.
 Asthe Facility’s Medical Director Dr. Hamdaﬁi explained, the Appellant’s continued stay in a
custodial setting when his conditions are stable may prove even more detrimental to his health.
(Recording @ 1:20:17.) Rejection of the Appe;llant’s tranéfer request by three local nursing
homes is consistent with the Facility’s determination that it is inappropriate for the Appellant to
remain in a residential health care facility. (Exhibit 4.)

The admission of patients to a nursing home for short-term rehabilitation are not intended
to be permanent plaéements. Rather, these admissions are designed to restore épatient to his
optimal level of functional well-being and effectuate a safe dischargg when a patient no longer
needs skilled nursing services. The Facility has established that the Appellant no longer requires
the services of a skilled nursing facility.

The Facility proposes to discharge the Appellant to his apartment in Brdjj| | |
. #here he resided before his hospital admission. (Exhibit 2; Recording @ 16:50.) Dr.
Hamdani confirmed that discharge to the community was medically appropriate and further
opined that the Appellant’s quality of life was adversely impacted by a continued stay at the
Facility. He stated that the Appellant would be able to manage his chronic medical conditions
with monitoring by a community doctof. Social Worker Stephanie Johnson explained that the
Appellant would be discharged with home care services in place. (Recording @ 20:22, 28:22,
1:20:17.) Home health aides and personal care aides are tasked with providing personal care
assistance in a community setting. 10 NYCRR §§ 700.2(b)(9) & (14).

The Facility has explored other discharge options in compliance with its obligation to

permit residents and their representatives the opportunity to participate in deciding where the
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resident will reside after discharge. 10 NYCRR 415.3(h)(1)(vii). Within approximately one
month of his stay at the Facility, social workers engaged the Appellant and his [Jjjjj in
discussions regarding discharge preferences. At their request, social workers contacted three
local nursing homes to procure the Appellant’s placement. However, he was not accepted by the
nursing homes identified by the Appellant and his [[j In [ and [ 2019, the Appellant
was also not approved for placement at three assisfed living facilities. (Exhibit 4.)

In- 2019, Ms. Johnson attempted to confer with the Appellant and his - regarding
the Appellant’s dischafge to his home. She informed the Appellant that he was approved for
Medicaid coverage and that he would need to complete an application for enrollment in a |
Managed Long-Term Care (MLTC) Plan to be evaluated for personal care services in the
community. However, the Appellant and his [JJfj refused to cooperate in completing the
application. (Recording @ 28:45.) |

- Enrollment in an MLTC Plan is currently a pre-requisite to obtaining a personal care
services authorization or other long-term services in the community. See February 2013 New
York State Department of Health Medicaid Redesign Team (MRT) #90 Report to the Governor
and Legislature. Prior to obtaining a personal care services authorization, the Appellant must
receive a nursing assessment to evaluate the functions and tasks that he requires, and the degree

of assistance needed. New York State Medicaid Program Personal Care Services Provider

Manual Policy Guidelines. Without necessary plan enrollment and an evaluation, neither the
Appellant nor social work staff at the Facility possess specific information regarding the amount
of personal care services for which the Appéllant would qualify. The Appellant’s multiple

objections to discharge to the community (described below) are thus based upon speculation.




K ing David Center for Nursing and Rehabilitation Decision

In determining to provide pefsonal care services for a recipient, the Medicaid Program
considers the availabﬂity of voluntary assistance from family members, assistance from
programs other than Medicaid, and the recipient’s ability to safely and effectively utilize
adaptive equipment. Personal care sefvices are covered by the Medicaid Program When. the
services are essential to the patient’s health and safety in the home. The individual’s medical
conditions must be stable, and the individual must be able to self-direct his care or identify a
respon‘s.ible person able to direct his care. 18 NYCRR §§ 505.14(a)(1)-(3). The Appellant is
self—dire;:ting and effectively makes his needs known. (Recording @ 21:36.)

The Appellant’s need for assistance with activities of daily living is undisputed. Both
parties also agree; that the Appellant requires a wheelchair for safe movement. In devising the
diécharge plan, the Facility considered the Ai)pellant’s - inability to assist him with
activities of daily living. (Recording @ 1:26:31.) Yet, in stark contrast to the testimony of Dr.
Hamdani and members of the Facility’s rehabilitation depal“'crﬁent, the Appellant and his -
insist that it is unsafe for the Appellant to leave the Facility and that discharge to his home may
have dire consequences.

The Appellant had previously received personal care assistance from home health aides
or personal care aides when living in his apartment. He recalled substantial turnover in home
health aides assigned to his case in the past and claimed that certain aides refused to assist him
with his personal care needs. (Recording @ 2:14:20.) Dissatisfaction with the caliber of
'assigned homé health aides is outside the scope of this hearing.

Notirig that the Appellant has fallen twice during his stay at the Facility, the Appellant’s
attorney challenged the Facility’s discharge plan on the grounds that it would not adequately

prevent the Appellant from falling. The logical response to this argument, provided by Dr.
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Hamdani at the hearing, is that the Appellant requires safety measures in any setting. If he fell in
a custodial care setting such as a skilled nursing facility, he may fall anywhere. (Recording @
1:17:00.)

Both the Appellant and his - testified that the Appellant would be unable to navigate
their apartment with a wheelchair, an assistive device Whiéh the Appellant requires for
independent mobility. The Appellant’s - described the apartment as being very small, with
several narrow entry ways, and said that the Appellant would be unable to enter the bathroom
and bedroom with his wheelchair. The Appellant concurred with these statements. (Recording
@ 1:38:58, 1:52:37.)

Personal care services, as provided by the Medicaid Program, include environmental
supports. 18 NYCRR § 505.14(a)(1). The Medicaid Program aiso offers medically necessary
adaptive equipment to recipients. 18 NYCRR § 505.5. If a nursing evaluation finds that the
Appellant’s apartment is partly or mostly inaccessible by wheelchair, the evaluator will design a
plan of care that will address these (iifﬁculties by procuring assistive equipment and allotting
sufficient time for an aide to help the Appellant with transfers and ambulation for areas of the
apartment where his wheelchair does not fit.

The Facility afforded the Appellant several opportunities to participate in deciding where
he would reside after discharge, as required by 10 NYCRR § 41 5.3(h)(i)(vii). However, nefcher
he nor his wife cooperated with Facility staff once it became clear thaf the only viable discharge
plan would involve the Appellant’s return to his home. Their obstinacy left the Facility no
choice and permitted the Facility to devise a discharge plan that addresses the Appellant’s
medical needs and how those needs will be met after discharge without input from the Appellant

or his i Specific details regarding the Appellant’s discharge plan are missing only because

10
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of the Appellant’s unwillingness té enroll in an MLTC Plan. It is incumbent upon the Appellant
to cooperate with the Facility in effectuating his MLTC Plan enrollment to ensure that assistance
with environmental support and personai care functions are secured. He has already allowed

- more than two months to pass without working with Ms. Johnson.

No reasonable explanation was provided to exiolain why the Appellant cannot be safely
discharged to his home with personal care services in place. ‘The Appellant receives the same
services at thebFacility‘ as he would receive at home. He also faces the same safety 1‘i§ks at home
as he has faced during his short-term rehabilitation stay. Neither the Appellant nor his [Jjjjfj have
proposed an alternative discharge plan to the plan offered by the Facility. They are entitled to
make other discharge arrangements if they desire but have shown little effort to do S0. Simply
refusing to entertain the possibility that the Appellant may be discharged is unacceptable. The
Facility has established that its discharge plan is appropriate.

For the reasons stated above, the Facility’s May 1, 2019 determination is affirmed.

DECISION
King David Center for Nursing and Rehabilitation is authorized to discharge tht;

Appellant based upon its [ 2019 discharge notice.

Dated: July 8, 2019
Menands, New York

Qﬂﬂbge«wﬁ.

Natalie J. Bordeaux
Administrative Law Judge
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