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STAT~ OF NEW YORK 
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- ilverorc,:t_eeilier fot N11.1siil!;! and Rehabilitation J?<;cision 

.. JURISDICTION 

018, Silvercrest -Ce11t~r for Nursipg and Reh~~ilftatioil .(tile Facili~y), a 

re~jdentiaJ h~~lth careJ~cifity S:t.JbJ~c.t to. Arlicle·.2& of the Ne~ York Public.Health J:,aw, . ' 

determined to discharg he Appellant). from. the faoijity. The -App_ylhmt 

. ~ppealed the discharge detertnfn.ation.to. the Ne\v, York $tate..0epartmenLof.Hea}th (Jh~ 

Dt:IJartmeht) pursuantio:.10 NYCRR § 4l5.3~h). 

Fapil'ity. witnesses: 

FacUity .e:x.hib:i;ts: 

App~ll.µjt _witpes~es:: 

Appellant exhibits: 

HEARING RECORD 

Maureen Peters, :·qJSW~ Director of Social \V otk 
N ata~ha Eli~ Loujssaint, Associate Ad~niQ.istrator 
Di". D~i1ielRusso,--:tviedical Dir:~cfor 
Julieann Regis,. Assistant Dfre.ctor of Nursing. 
Marg~tet:Maxw~ll,. Wellington,. Vfo~:J?resident'of Nursing 

1-,11 

. :.Dr.. John Ra4n.o, Att~ni;iing PhysiciM., LIJ. ·Medi.cal Center (LJJ) 
Dr .. .Annabella Salvador~ Associate ·Mooi'c'af Director, LIJ 
Patricia J)~ly, :LCSW,-$9.qi~l ·Work¢r,.~IJ . 
Christi:i:fe Brooks,. Nurse Manager,; .LIJ 
Irene Lyneh, Asst_. t>.frectqr qf Soct~l. Work;_LIJ 
Dr:. fy.tad~lei'Qe Fetsh~ Attending-_Physfoiau (Psychiatry), LJJ 
i:>i·. Sean Lavine,-Attending . .Phys.i.cian (Medicine), Llf 

The.npt_ice 9f h_e_~_pg, discharge no(ic~, and:the.a~corµpanyitig cover leiter were -qiaj-k-eo. as, AIJ 
Exhibit L .A.transcript of.thehearin~:was-niade . 

.ISSUES 

Has Silvei'crest Ce1iter for.Nursing -and Rehabilitatibh established that its,detenninati'o.rtto. 
djschar.g~ tl),e ;\ppell@~ w~~-c;91Tect a11d that. its .. dis.qharge plan is appropdate? 
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t!~ision 

tilcets 'in the -~re,.-lii' -and-wound therap.y-fodnfoctions:i-

Facility Exhibit 2:.) 

The A:Ppellanfs ctq.iltitting oi~@ose&--Werd: ptessuie·-q"lcers in the 

,. open wqund in· 

with a.histQcy of 

. (Facility"Exhibit 2.) 

· 3. O~ O:l8i_the Facility·_cori.tacted the-911 eriiergenc_y:systeril to- hav.e the. 

App·ell~it t~moved from the premises. 'b'ecause the.facility's adniinistration believed the 

A.,ppeJla1it to:present·~ The dispatche!f ru.nbulart-ce-tra,:tspbrted the Appellant 

erperg!;mcy departrnep.t for e.vatuation. Upon r:eceiyiti_g ~edjcal ·an 

f.!learanc~ for .dis.¢harg~ tl1at. saine: day, the-h0.spitar contacted the Fac;ility \er atrap.ge for his 

return. (Appella11t.;Exlµl:>it L). 

4. The F~ciJity refused:to readmit the_Appellant. (App;elliµit Exhibit l.): 

5. The Faqility fc!-ll~d to fosmra notice ofdiscb~r.g~ or to :es,:al).1i$h.•a:cli$chat;ge. plan. 

6. the App.ellant requested t11is hearing ·on March 2't; 2018. The· Fa~ility $Pbsequtntly­

is'sued a discharge notice date 2018, al1egihg_·that the App·eriatit enoangered other 

resi9_ent~• safety, and adv.i~ipg·th.aJhe.-will be disch~ged·t -an_ acute-.car~:l~ospi.tal. (ALJ 

Exl\ibit I; Facility·Exl1ibit ~:.) 

7.. Th~ App~lhµ1fs c1_iQkal r.e~on:l c~mtains 119 docu;m~rit~tipn•fron'l.a;physician tl1at llie. 

Appe)lap.t' s n~ed.$- can b~ met ,afa lo.w~r }eve.I ·of c~~--tp.an what_ i_s. pro_vidtd _"in.a irnrsing hQm~, 

8: r.he Ap,P..ellant remains :_ · ei1dh)g· th~ 0.1..it~pm,e .9.f'. t\lis.-appeal. (T ·6l,;) 
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- ilverct'est (:enter for Nur:;iu1f u11il Rcliuuilitntion 

APPLICABLE LAW 

A resia~ntial he~th_ care facility (til~o referred_ to itt the r~gulat1011$ as c;1.nutsin& home) i's a 

fircil_ity-whiob provides-regular lllJ/:'~ing; medi.cal, ·1:ehabilitative, .~d profetsionaJ serv.ices'to 

reside~ts who d_o.not.re.qµir~ hospitalization. 'PµbJjo He.alth Law §,§2801-'(2)-(3);· lO NYCRR § 

415.2(k).· 

Department-regulations at ro·NYCRR~-4-15.3(h) describe the-i;ransfer a).ld _~fseharge 

rights of 1~esi·denfoil health.c.µ-e facqity residents, They. state; in pertinent part:· 

(1) 'With regat~.to the ti.:ansf~ -<ir'·di'scharge of.residents;·th:e;facility shall: 

{i) permit:~ph re.sid~nt tR r,emain in.th~-facility, .ai-,.a J.J;ot·.transfer or 4ischai:ge·th_e 
resldent ·from.·tjie _fa:c~lity unles:s such Jr(jnsfer or .dis.charge is i~ade in recognition 
-of the resident's rights-to receiv.e ·cQiisi"derate and-.respectful .care., . .to rec¢i ve 
neeessru::y ewe-and servii:;es, -and·to· pi,trticipate in· the· dey.e}op1:p,ept of U1~ 
con:iprehensive ciµ-~ plai1-:a11d h1.recognition o.f the-rights of othet rysidents. in lhe 
faci lity:· 

(a). the.·re·sident may be· tran~ferre.d o..nl.y .yben the: u;tforgiscipl_inacy .eare 
te_a,m, in co~suftation with the resident or the resident's d,esign~ted 
representative,_ determines that: · · · 

=I:** 
'(3) the.:S~fety ofindivid~a1s in the facility:is en_dangeretl. 

safety, th.e r~sid~p.t~s clh~i~al i:ecqfd r_nust include. dQc:umerit!ition ))rep;~ed. by ·a physician .to 

support the.facility~-s d~'termina'.tion, Th~resid-enti&l he_altli _-care· fc\cility .must prove by substantiai' 

~vidence ·that th~-dis~µ.arge was iiec_essa:ry, ruid' tµ~t f?_e disd1aJge plan·was. at:,p:ropriate·. 10 

NYCRR § .415;~(h)(2)(iii); State Aqministrfi;tiveProcedme Act § 306(1.). 

'DISCUSSION 

The.Appell~u~.t' i~; wheelch_air-b.!>1,ltlq, a::fter·• 

2~)'L 7,-the Appell.ant was· admiJt_ed, t9 the Fa,cility for·bperi: wound treafmen 
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Silvcrcre, t. Ce11'tcr.f<ir .Nursiiig·und .Rcltabil ibition Decls'lou 

Wacility Exhibits 2.and· 5.) .f.(ismed~cal c_onditions 

.ai:~ ·.s.tableJi.nd:4q,il<;it _teqt;tirehospftal. ~nterventfom. (T- 57,_ 66, 7S.j 

Facilit_y n1.1rse Deli~~a.L ewjs· 8:ll~ged thanm the eyening. of Sunday~ _ 20i 8,_ the· 

Appei.Iant su~gested to Ms.".Lewis thafh~. would 

Ql.8,.'Ms .. Le.wfa tr:ea.t.~d the A.ppellantwithout irtcideiit1. 

~nd s'[Jbsegµent1y l'elayed the Appella:ntls:statements·to her sqpe.l7\/isor, .Jrene Gry~rp~f1. Although 

M.~ . .-0.rysrnarr's writterntateme1'1t indicates that'sbewas. alarirted, she aid:not.atlvfse-anyo.ne else 

of.the _.A,ppellaii,f's allege4 p9inment? until Tuesday,- 2018, (Facility. Exhibit 6~. T 10~.) 

The Fa~ifijy respGi).ded t9 tqe Appell~t•~ a_ql:!ge 

2018,.nearl'. d~ys.a,f\~r i:l)e inci4.~~t. .J.\n.interdfs.eiplit~acy -care'team,: irtcluding.MeGlical 

Director Dr. Russo,. determined to .dis:ch?t:ge fhe ,Appelhmj. (I' lq-18, f-41 -43 :') The Appellant 

was•.transp.0Jjecl.t0■ f<;>r-.evaluapon, where lio~pi~a1 sta:ff were •in'fomie~ that the Appellant is 

to oth~rs., hav.ing .. adviseq-.f'aGility. sfafftliat "he has -~- After 

emeq~ency;departm~nl psychiatric and geoeri:il mediGal staffdear!,'!d the.Appel\ant for release: 

ar)_d hituin ~fo'-the Facility. • :2ol8, th~ hospital ~as .advfaed tpat the Facility --would.not 

a~c<::J?l the,A,pp.ellant!·s retum. The hospital had :no chofoe but to. admit the App~Uant beyaus~·the 

Fi\cllity provided 110.. disgh~ge-plan. (A~p~llant'Exlubiis 1 and. 2; :T-66-~7,.-82. 92-94:; see also 10 

·NY.CAA§ 405.9(a).(;4),) 

The..Facilit,y was r~quirecf to· ad.v1se. the.f\ppe]lc3:11t-fri wtjling:that he wa~ bein,g ·dischar.ge~~ 

-and the -reasbn'S \\ll1y h~-w~~ being .disqh~rg~d,. iO 'N.YCRR §' 415:3{h).(t)(iii)&Ov). Alth~ugn the 

Facility's Exhib1t 5-in,cludes.adischarge·notice dated- 201 $ (th~ date upon Wliichthis: 

·ht'l'a'rin:g_ was hel~,. a · .a:ys ·a-fter ~h~ .~a,aility di~pharged.him), the.' App~llant. d1d not .feceive 

.the· notice before'-he wa:s- tak~n t- -~t _atl,y thn~. tb,.ere;:i;ifter .. 
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Decls1on. 

The :facility's Social Work Director, "ivts. Peters,_. asserted-tbat·the·notice shoµld ha,v.e lJt:en . 

. date~ 201-8,.and that t11:e- 2018·date ,1/as ·a typo·w,aphical.-ertor, She believes 

that·a copy o.f. th_ , 2Qf8 _nptice, was· sent to tjle. AppeUab.i •- ?'. statement'which .tire 

-AJ?p.eilant deni.ed. -~T" 13-1.5.~- infonpin_g_anyo_ne.o.t:h.~.r-than;the AppeTI~t.of the Faciljfy''s 

intentions w1;1.s -improper because· the f.\,.pp,e1l~t i$ melltally ·comp~teht to· m!}}ce 4ecisio.JW. His - s nothis ·desi_gna:te.d.r.eptesentatiye .. 10 NYCRR § 4l5.2(~. 

Th~ FaeiH:tY' s;:cited·reaso.i+ for-removing_ the Appellant o 01-8."Was that-the· 

f\.P.iJell~nt>~-- eha:vicu:;" ·incim;ligg r~ports-that he has. ~ ndangered ilie 

saf~ty _of oth~_rs .. JEaci~ity Ex:hipit 5..) ·wfo~lJ. ~ nur:sing h~me cites a resident's 

1;,e.qf).vior, as it_s discharge ·o~is, the facHity m.t,1st ensure :that the residenp s -clinical.'rec0rd. contains· 

docum¥11t~tion pr~pru;ed ·by ~-physiyia,if regatdjllg th~ djschal'ge d.eten'nimtti.oh._ :10 NYCRR § 

4J5.'3.{h)(.1J(ii)(b} Hqw~v~, the ,AppeJlant's clinical te.co.i:d contains no ~Qb;d<;>'cumentatio.1f. 

Nor.h~§ the.-Facility esi:ab.lishe~.th&t the st;ite~ d_i!>charge ~e~sori was coi;Te~t: Staff 

testimony tonsisted of:suspicions which were not SQppoited b,y .the· eYid~nce, .Dr . .Russo and. ·M$: 

Peters mischaracterized Ms. Lewis:' ·statements, alleg~g that 'the Ap.p.ell.:!nt'tlu;:eatene~ -t 

?,, astateinent that Ms. Lew'is.hati riot attn'buted to. the.App~11ant. '(T 16, §5,,. (§-,J.) 

The A,ppellnnt.cl.enied spe~ng withMs, L~V(.is, .and ~t.ated t11athe.does .n9~ . He~ a 

.epause.-of · nd d.oe~:-not be1iev.e in usin (T ~61 ..:~6.J 

Dr, .Ru$so ·opined that the· Appellant ,fpr-qb,ahly'' )1as :fri~_n¢ls in •the qon;µnunily ~h.o niay 

have access.,t~ (_T $4,). M·s: . . W t:llli11gtcrn, thy_ F~cility's Viop J.>res.i'Qent. ofNu'rsini, 

churned that ·that the Appellapt'-~ .statement.that ~e·hag - when considered with .lhe 

Appeliant; s. previous and)1jst9ry o. since 

necessitated the.A~pellant~s rapid.pischarge; .(T-:n~) "N"eiftie,: fyls . Lewis p.ot M$. 

6 
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DC!<ision 

Gtysman felt compelled t o·tak·e swi-ft·action regardfng_ihe Appellant; s 'toinments: The Facility 

witnesses' sp·eculation regardh1g·the Appellant~s-_propensrty:and potentiai •criminal fiiendships· 

dq·es·not prove that _the Appellaht":posed ·a·cr~dible thteatto t_he safety-of others. 

Ms. Pete(s· explained th~t the A p_p_elll!-Pt w~s:_ta1.cen- to _the_ hospital s~ver~l days· before ·his 

discharg~ t. because he was· mellecl of- ($taffknew Qf his :off-site. 

). I-i~ r~port showed even though.the FadlitY, 

found empt (Facility-Exhibit 9:_) Associate Adminisfrator-

Ms.- Louissaint noted:that n'the..Appellant's; possessidn. Ms, 

f;.,ouis~aipt ai1q ·:rv,:s .. Wellington beli'eye that the Appellai1t'-~ se, 

1111111t4~volveme_nt i activity: (:f i-8, 26, 32~40.) -This -is conjectµr~, 

M~;. Peter~ .11oted tb~ Appellant's. diss_~tisfaction· with the Hi:cilify':s offered so'cj:al 

activities, (T.si.) ~' ·Russo re~c~ed b~tshly-to the._Appel}ari.t's cqtitehtions.that the Fa:cjlity had 

pi:ovi4ed ipadequate.-.soqi_al S'.U,Ppeirt. (1 146. )" Ctjtjqism does l,ot:con$titµt~ 9~f~\ifor. 

-F~Gility witnesses ~tate.d·that,they .di"sc<;>yere(i suspfoi01,1s-it~P1~ (tp91udjn 

but .r,.q- ;:i tlie 

App·ellanl ·s r.oom after he .was reh1oved. However-, the Appellant' s possessfon ·of those: items 

_:\,VJts· nptthe.FacUity1 s -r~_ason fqr q_ischa_rging him, arnl dp·not even,cr~ate an irnpr~ssic;m '.that the· 

.Appellant. 4a- ~dencies, (I' 33., 35-~8, · 1 il; Facility Eihibits 7 and 8.)· The Appellant 

re~~i:ve~ from -~tafffo nd th~ l:l.S·p;rc)Vided, -in 

He.-1,1tilize or·a c;igar~tte. lighter. (T 1 l {;"l9,.'l(j6-67:) 

"the··Fa¢.ility }1.ad prevjo.usly·concluded··that"the.Appella~1t was_-.. ~ 

1:/eca:use h_e all~gedly tbreafene,d.to hit a reskient, and att\;lmpt~d t_ 

Faciljty witne_ss.~s · ~ite •the c~mpI_ainants? yei:sions of thes~ .ey~1;ts· as -esta,bJisbfog the 
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Appell:~.nt's·-dangerous nature~ e:ven thou~h the Facility's .evidence .. do~s·nof in. fact reflept thls 

·Ghara,¢ieriza:tion'. (Facility E.xhilj_if4; T 1~-20.} 0 20.l~y F~tjlityreside.n.t ­

alleged thaU h~ Appe;:ll~f argµed W.ith bim abopJ unfair ·practice$ ~t the· facility, and:threateri~ to 

An ~yeNV;imess i:l4vised the:: iµv~$tigatfo.g-~q_cia1 worl,<ei:.that .. .he 

had o.verhe-ard the ar-sument., but hea;rd no fi¥'eats .. (.f acillty I;,xh:il:>it _1.) 

201.8, resid~- 6harged ·th~lt th~ Appe}l~thad_.-~na<le s~v~ar atteµipts 

after .an ru:gum.ent ovei:·bingo .. However, three-eyewitnesses (a1i-of 

whom are· Facility ·e\nplc:ryees,. :con(u:nied th.at the-Appeilant ·ar~ed wi ., "'had his.-

w'ith~p: [the. other resfdent' s] and'.theri ieft'.the rooni'. q?acility 

~xhi.bi~ l.) Tb~ App_ellant' s te.stirho~y corresponds to the eyew1t11ess '· ·account. (T.98-101.) 

_allegatio~ we.re unfo"Qn_deq.. Mi., WeHiI?gto°: contended that v.erbal threats are-the 

equiv.~leiit, 9f physical vfole~-c~ .. (T 115-lo.} The App-ellant did rl.otthreateneithertesideilt 

N eve1ilJ,eless·, 

the ev.ent~ ~oncl~ded th'i~t.the .Appe1hµ1t is dangerq,us, aJtd .eff~c;tilated ms· rerno.y~ .fron;i' the 

Facil'ity to cmoilier io!'.:al .hospLtaJ,. (Fl\cili~y E:xtiibjts 1 an_d 4.) ';[1ie.Appenant wa,s .retuqied lo the 

Facility·t-&e next.day beoause.the)1ospftar.$··emergenc.y roo~ oun,d ·that the 

Appel},aµt dicJ not pose:a d~ng~r to ~yone. (FaciHfy Exhibit l-) 

TheAppeJlant' ~-tr~ating pliysfoLans,. socra,1 w.orke11s.,. and'.mir~~s a■ 'all c.oncur that the 

Appellant. h~ ac_te4·appr~pria,tely tbto_ughoutlns irip_atieil~ ~tay". Nw:s~· Manager :lYis.-_ Brooks_ 

conf.irm~d th~t the._Appeilc!,Ut is pq1Jt¢_ with e-yeryon~ (includihg.~po'i:rutiates),. ~~1d ~ccepf~ 

ireatme.Qf .• ?ttep,din- ·p:llysi9_jan, Dr, F:ersh., was surp,rised th~~ .the.Appellant wa:s 
prescribed 

.8 
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- Sllyercrl:sl Center.for Nurs'i'ng ;ind.R.ehabjlit~tion Decision. 

While testifying, -the Appellant spok f:Ijs: 

.tnantrerofspeakiI~g c~uiot be.c~nsidered the equivalent of behavi'or tbat ·endangers others' 

safety:. De$pif~ being upset with toe Fac11ity'·s ·allegations, and notwithstanding his·physieai 

pr<~ximity to ·sJ:veral Fa~ility witn~~ses., the Appellant displayed n·o s'igns of aggression. TI1e 

E'acili:ty-ha.s failed t9, e$t.al:!Hsh-th.at-iJs-dis_cbarge q.~tefll').fuation :w~& ·correct, 

Th- 20:ta·.-pot'Ice.~~lvis~s. tlJ,aj th~ Ap~e.llant_.i_s dispp.arged t- htch the 

Facility a~ees·knot.an appropiiate dis¢liar~e plan. ·(Facility Exhibit s·1 T 55, 144.) The 

~~cility's mto·rney:ar_gued·ij1at ti1eAppellant should .re1'naiu-at the hospitai-until. 1dthe 

Faeility find a suitable pJace. fot: the Appellant. (T 59-60, l 48-U5-.i :). Althou&h, counsel 

rep.eat¢ply. contended th • . 'is. ob~igafed to pr,OCl;lre lr-~uifable di~oharge location ·for the 

Appellant, ·tliat ~rgu1-:Qept belies_ applicable :regulations: • ~ilvercrest is.sespon~ible for tQ.e 

.A-ppell~P:t' s ~a;e, inclµdijlg ·di~cl1-.arge_plans. It~4efenniriation tu disc4~ge.him to-an acu~e):;~e 

hpspi_tal .do.es not gqn:ipor't with .tl,1.e~~:.r\:}(!uiren;ients .. 

CONCLUSlON 

Tlie F'.aC:ility failed to .. providethe· A~peliant with writt.~n notic~ that.he was:being 

discharged? and the reason for hrs · disch?T;ge. Tfi:e· App.ellant1 s clinical record contains no 

do.cum.ent~tic;m-regardi.ng. the r~asons. for th~ Appellant7$.discharg~.;,,:and no gp~uro,ie1:1ta:tiop ·from a_ 

phyisi~ian th1:1t the AppellcJnt ~houlq b~,-djseli~:ge_d: The .F~0Iity has failed to:establish a,n 

appr9priat~ 4is9har~e plan beca~se, dJspharge .to an.acqte 9-are'hospital.is no.t ;ipprqpriate, .In 

adq1ti,0n, the. F~cility ha$ . .1_1ot:~ta~U~h.e4 a legitimate, factu~l b~~As for its·det~rinin.~t~on, ·as it 

pt;~~ented;np.-eYic;fe.pc~ ·t:hat tp~ Appe11ant-.enga,ged in b~havior tow~rds:st.affor r~ cfori~s tl~at 

endangered ttrefr-saf ety . 

....... _________ , ____ ,,. ___________ , .....•.. __ . __ _ 



. 
- ilverctest Cenier for Nurs\rig and Rehabilil+ltiQn. Dceis.ion 

Nursing·ho:m·es ·are i:~quired to··c0nsider residertts'· uru.que needs,. based .upon-each 

resiclent's Jife experi~tioe~.,va1u·es,.attitµd¢.s, desires, arid clinical and pstch9socia1'11~eds·.- .10 

p~ychos.ocial ~JJPPrt.~ Whil.e th~ FaciUty cleru.:l.y finds .the Appellanf ~ ·peys.on;ility au9- o);t:i_raIL 

temp.eramentunpleasant, staff has notc.onsfd~red the·AppeJlant,'s·p~rsonaJ hisJory ~nd setl:?aclcs, . . 

and 11ave not provided the: ·App¢llant With individualized ~ar~. Inst~ad1_ they.:seek to :u5.e his-life 

experi'ences so lei):' to justify a .determination that i's not legally justifiable. 

·Tuer¢· is .no doubt that tj.1e Appellant has argued with other tesider1ts at the Facility. 

However, the Facility'~-bWQ° doci.lmerilatiort cori¢erningtJ:ie.aUeged, in'cidents f~ils to substatjJia,te 

·allegations:o(thre·at~.aild physical \1io.lence. The Facility .overlooked indepeng.ent accmmt~ 

which refut~d tho~~ complaints.; Furthemiore, · the .. FaciHty does not dispu.te that the.A,.ppel_lant 

caru1ot remain in_ an ac1J.te-ca:,:e hp_spitaJ. The Fa.cilitY' s::det~rm.in~tion is not. ~ustained. 

DECISION ORDER 

sttvercr~st. Center:.for Nursii~g and Rehabilhation'ha.$.·llOt established that its-
. d<;'ltemii.nat{dµ_ to-4.ischar,ge the-.AppellanJ was correct o·f that its-djscharg~ plan i~ -~ppro1~riate. 

l. S.ilvercre~t.Ceutet fcfr Nutsirig.and Rehabilitiltion.is• directed to :teadm.it the Appellant . 
fo the first available ·semilprivate bed .prior tb adn1ittihg, any other petsoli to the . 
f~cility, p:urs.uant t9 1.0 NY CAA § 415 ... 3.(h)(1)(i)(d). . 

·Dated: April 5, 20i 8 
W~w YorJ.{, New York 

Natalie J; Bordeaux: 
Ad!ninistpativ~.Lfl.:W Judge 
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