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RE: In the Matter of 

Dear Parties: 

March 19, 2018 

Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
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from the date of this Decision. 
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In tbe_Matter of-,ap f\pp.~aJ, pµ:r-sua11t tQ-

Appella1,1t.> 

from·~ de.tennfnatiqn by 

The Hebrew Home for ti1e ' , . '. . .. 
-Agecl ~t·Riverdale· 

' . . , . 
Respondent,.. 

to dfocharge him•from ·a ·r.<:;sidenti:al 
health ¢are, facility. ___________________:: 

Heann.g.Betore: Natalie J. Sotdea.uX:· 
Adminisfrafore La.-..y.Judge 

DECISION 

Hel,d .. aJ; 'I:he:Ji,ebtew Home f9.r th~ Ag~O:: at.Riverd.ale· 
5901 Pall°sade:Avenue· 
Riv.~rdar~, NewYbrk10411 

Hearing l)ate: February 22,2ols· 
The re·cor.d closed Mfu-~h 9.: 20l8,. 

l?arti es: The.•Hebrew Home foi· the Aged at :Riverdale· 
. By,: AruIEf Weisfaocl, l).ir-cctq.r .. or'So~ial ·s.el.'V.ices 



- ht, lrebrow'.Hi:>1I1e fQr lhe Agcii,at RNc:rdul<:f: 

JURISDICTION 

20) ~, The.Hebrew Home for the Aged at Riverdale (the 

Res~_o.ndent)., aresid~nti~l he~lth Q;1rnfa9.il'it_y s.~bjecrto.A,rtj~le 28 oftp.e N:,ew'Yorl~ fu:t,1fo· 

1-Iealth :Law, detenn1ned to -dfach~u:g . the Appel1<1,n~) rro;q:i tlie .facility. The 

App.el1ai1t.app~aled the discharg~ qetemiiQation tQ ihttN~w York.. StatePe,rarbn~nt of Health 

(the.:Oepartment)_pursuartt-.to-10 NYCR:R § 415.:3{h,).· 

Respo11deht exliibits:­

AP.peIIaiit witnesses: 

HEARING RECORD 

Anne Wdsbrod1_ Dfre~fot bf So~ial Services 
Sh.aron Prajgrod~. Nurs~.'M;inager. 
Dr:. R¢'\;ieoca M_~gbag,.-S~af;f Physician 
Yarnil V~la-?:quez.~ Director of$e9i;µity 

J.-1'0 

iend 
. . eld, Qmb:u.~sJ.l?-an.,.Ne:w Yo:rk StatfLorrg-

Tetm Gare Omo.ucisma:n Program · 

A-B. 

TI1e.notice.ofheaiing; dischargenotic.e, and the.accomp:apying cover lett~r w<::r~. m~ke_d-~s ALJ 
Exhibifl. A digital ·ie~<?tqtng of the-hearing-was made. · 

ISSUES. 

Has· the Hebrew Home 'tot·1he Aged .at Riverdale·established that-its.det~rminatfon to 
discharge.the A.ppell~n1t wa.s .cprreot an~ ·1hat its. discliai:g~ plan 'is appropriate? 

.FINDINGS OF FACT: 

1. The Appellant is . ye<!,r~9ld male whp was a~h:;µ~~~d' to 'The-Hebrew Ho!fi~:for ¢~-

.A.g_ed a(Riverqale .oh 

(Resporident-Exhlbit. L_) 

2. 

l • 



~ e Hebtcw:Ho~1e for the _Ag_ed nfRivenlalCl 

2. The·Appellant's -adm1ttiri_g. dia~oses: were 

Z:01'8i the fad-Iity~ete~fued to ·discharge tlie Appellant on 

2.018: .becau~e·· his. $ID01dng, on facirity pro_perty.en~airger:s 'tbe:s~fety. of others; and' 

because bis health 11as.nnproved.-su:fficiientiy'that he nc::, long~r.equlres .~killed n1lr~irrg _care. The 

noti'e~ prbposes to discharge tl1e. Appel-rant -t a~ b.qltedoeated a 

._Resp<YndentExhibtt 3;. AtJ Exm:bit L) 

4. TbeApp_ellant's·•clinic~I record contains doc.umerttation from the Appeliant'·s ph,ysiej_ans 

and i.ilterdisQipI.tnary ·care t.¢a.ort)1af the App~J}liht's-needs-..can:be met 'in the comm.unity, and ·ibat 

,dj.sc;harg~-t~ the shelter i.s·apprepriate, .(~espondent Exhihits•o abd .JO.) 

5. Th~ App~]lap.t .:i:-emains,atTlie !febrew Home for t11e Aged -at R'.iverdale_pendi:nwtlie'· 

out9om.~o(tl;µs ~pp~~-- · 

:APPLICABLE.LAW 

A.residenfoif heath.care f-aciHtr (;tlsq referred'-to in.th.e. i;:egulati.ons a~ ,a 1iurn':ng h0rnaj.'fa :a, 

· fa-eility wh1ch pro:<iides:regp.lar nursin& m:edical~_ reh~b.ilitative; &nd profession~. ~.erv.foes:to 

resi<iejits wrio·do-not requlre i1bspitaiization. Publfo.Hea!th Law §§2801{2)-(3); l Q. NYGRR § 

415.2'(k). 

Depll~enf.regtJJafiou,S-at' t. o;NY.CRR § '4 l5::3tb.). desy1:iqe the. tr;m.sfer iµid d_ischarge 

1ights of_:i:es1de1:1.t'iai lJeaitµ o~re. facH_itY,.residents. They ~tate, in pertinent part: 

(1). •With.regard to the .tra:psfer-o;r disc;harg~ 9_fresjde1).fs,'fhe. faci_li.ty shall:: 

(1) permit each ~·esident to.rernaii1 in the fadlity; and ilo·f .transfer-dr di-s.c.harge·th<:; 
resident'trom the faQilityun1es$ such transfer qr discharge·-i~.mad.e.ih t~P.o~ition 
of Jhe resiq.~nt's ri~ts to r~ceive ~ot~~id~rate and respectful ·care,:to i:e¢eive· 
1iecessary care- and s-ervice:s, ,antl to participate m·. the· d:ev~.lopme.11t of th~ 
ct>mpr.ehensi've:.care_plan.~nd. in recognition.Qf,tl1~ right~ o_f othet residents. jn ·fl1-~­

·facility: 



he .1-fob.rew Home f(jr,thc.Age_d:a1RJ~crdale. Decisi\>n 

(a) the.resident may be ~fan:sforred o~lywhe~ the interdisciplinrusy care 
t~atn, in c.onstiltatiori'With thetesident or the residei.1t's .desi_gnateci· 
representative,_.detennines that: 

(2) the transfer or discharge .is appropriate because the: :resident1s 
he.~th-has improv(;d suffi.9ienµ'y,·~o :t:11.e.-restdent no: longer needs. the 
servic.es. prbvid¢d.'.by the facili\y:l_ 

(3) the safet:y·ofindividuals. in·the facility is· ~ndllllgerecL 

The. reside1)tta;J h~alth .care. facility ·must pr9ve by substantial evidence that the discharge 

-w1J.s ne.cessary, and that't:11e discharge ·p_I~n was appr.op.ti~te .. '10 NYCRR § 4 l5.;3(h)(2){iii); State 

.Aqministr~ti,ve,P:r;ocedur~ Act§ 30.6(l). 

DISCUSSION 

The. App.eliant, . as adn:ijtted:.to the facility:o 2014 

from ·a: h9.spHal aften;rn9-ergoing 

· diagnoses were: 

. (Respond.ent'Exhfbit (.) The Respqndent:?' s- ;l'Q.18 dis.charge noti.~e . .provi'd~s 

lwo teasons -for its detein11hation:-that the AppeUant;s sq1o~i:qg·en9angers the safety·of o1h~r-s; 

ajtd t4e A,ppeilant' s health has -improved so that-he no. long;et requires:skiiled nursing· s~rvic~s. 

Withregatd to the Appellant's cigarett~.S1;rrQl$g, tp.e Dire~tor·.QfSecur.ity, Mr.. 

'Velazq_~ez>:acknowledg~d ·that the:Appellant'had·n1:;ver·smolc.ed jn~q~_the·hµil_ding; and state4 

thatthe Appellant was mainly found.smoking on .. the. facility's Qteat Lawn ~ea, a large gr.~sy 

area contafrtlhg concrefo.s1abs.that'is.19~at~dhetween20.0 - 50.0 yards ·:trom:µt~ fac:i.lity.­

(Recording@i6:i7;·.J ,28'~0◊; Re$p<:>nd~ntEx.hibH 10.J Mr. Velas.qu.ez, Ms.·Wei'sbrod, !}ri.d1vfs, 

Praigtod. all alleg~ci that the. Appellant. violated. St.ate law _(N,ew•Y 01:~ State. Public Health Law § 

1399-o(2)(b) prohibits S1nokh1g·'Oll tesidential health-care facility grq.unds) ~1.d ·his· admission 
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c-Hcbrew Home for'the·Agod nl Riverdale Decision 

~greem~nt.by ~m<;>ki'ng on. fa~ilify grpunds: They-are frustrated ·by. the·AppeUanf s unwillingnes$ 

tQ ·q01Teet his b~havio.r. .('1eC9rding @ 3Z:.3 5;: Re~pondent Exhibit 5.) 

The A:p_p~llant adm1ttecl that h~ bad ·$ffiokecl sev~r~l cigar~~res ·d:4~ii1i his, residei1ce at: the 

facility when· he fel . How~v~r, 'he i~s.iste.d that }:ii~. cjg~iette·STTJ.oking qid notJ~pardize 

:anyone'·s· safety-because:it was .. in1possible for tb..e bu.i.l~ing mat~rials (concr,ete floor, red brick 

b'1Uding, .and ahm11nllli1) to catch .fire. from .the.-ci_sarette t~1uperatur~$ (ReC.ordi11g @'l : 11 :-3'8.): 

WJrile the· Appellant li).<ely violat.~d Ne""' York State Pub1ic He·alth Law t. 1399~0·(~-}(b.)° ;md· the 

facility<~-smoking-pol~cy,, a.ctanget to o~er· resio~nt' s ~afe~y is fmt .established ·by ,evidence-Ulat 

the AppeUarit sm9ked: orr. fac11ity, m:ounds. 

Regargmg '(he.A'ppell~t':$,need fot nutsfn'g.h9.me y/U:"e~. the AP.p·eiiant's medical records 

·ddcum,ent markedl~i111pro;ve~i'p.mctio.1Jal ~bilitie.s, even tlN1:Jfil1 the Appellant still t.equires a 

wheekhair for·amb,~latipn, O ~017, th~_Appe1l~p.t ~'as -ooser-ved·as·tequirirrg_the. 

physical assistahce.of·on~pers.on, for b~fmobility, transfers~ d~:essirig; toileting~ hygiene, . · . . . 

bathing, ~and locomotion.· 'Ho:weve'r'/sinc 20i 7, nur$.~ reviewer.~ and tn.eQical .~taff 

lJ~ye consist~ntly C6il:eluded that the Appellant is 'independ~ntiy abl~torp~rIOJ.1?,1 .. t!:11 t',l.SkS; T~e 

Appellant, wheels liimself out .ofhis unit,_and·.outottbe building, uuas.s'istecl, (Respo11den.t 

Exhibit 1'0; Recording·@ t 4:;;f8; 11 :~3 .. ) In adc\~.ti~,!1, he-regularly utilizes tµe:faoility swilnmi'r.ig: 

pool.wltbout.assi'stanr;:e.. (J..tecordin~© i4,42-'; 16:31; 17:~:5; 41:.54:). 

T-heAp.p.e11ruit>s·m~dica1 recor.ds -co.nsjstet).tly-;cle,s~rib~:his indepepdertt ability'to care for 

liims~ff; ,and his frequent-rejection. of care. S.inc J7, ~fied.n:t.ir.se.ci:ides.have 

repbrt'ed that the.Appellant .is in.dep_endent, has refused ro~1t_ine)11:onito'ring ·of his hearing_.and· 

skin, .and tliat the aides pr.ovid~·no; servjces to:th~ App~ll~11t. ·(Re$po:ti<;lent '.fiX:bibit' l 0.). 

s 



'Decision 

Dr. .fyfagoag :Ctn:e,,Appellant'.'s· physician sincehls transfer.from aidifferent unit several . . . 

rnonfh.s·· earlier) testif/.ell th~t the .Appella~t' S· _abil~ties are s'ignificantl Y. improved .. He '1.mde'rstands· 

~rs medjcal conditions ·attd ·perfq:rtl,1s· hi~ ow ·but also tefusel:rm·eoications · and 

jg1wxe~·medi$al advice. (Recording_@. l 0:30.:} .Ms_; P~aigtod empq.asi.zed tl1anhe facifiey 

p.r0v14es.no c~e-to theA:p,pe)lan~~ (R~cording:@J.6,.3.L) br:.Magb4g, Di-: PaJ~ce·(~e· 

Appelhmfs. previous.physician), Ms. Ptaigi:o-d,. and Ms. Wei.sbi:9d -aiJ-a,gr~e tliat th.e Appellav:J' $ 

·conoftfons can be-inan~g~d -ih :the community, and· that·a,shelter is•an •1:Jpprepdate-dischatge 

loc(\fion. (R~pQndent Exhibits 6 and i O; Recording@ 15:51; 38,.0:6; l '2'7,:'04). . 

Toe Appellant ·asserted th~ his ·q.eaith ha$ deci'irted since:his transfer from a d1ffeteht· unit 

H~ cl~rµ~ ·that.lie has los. oim~s; and lli~t 1~ 

.h,as b~c_qjn e· a'.tm~utes ·m~ decline, ·'i~ pait to ·tµ:e faciU,ty ~e<tteas~g the . 

·-w~ly pe~s.sil?le pa11rs fo,i: ~wirn.ming, (Recqrdi11g ~ 41:54;· ~ :04;08:) Whiie the Appellant 

.cba).'act~z~~l hi~ µse of~ faqilitY. sviiµlm_ing pool~-•·•4ydrother-api>, his·;medic,:al.'recifr<ls show 

no ·conn~tic;m b~twe.~~ his:s:w-~g ru)d anym.edi9al ortnerapeuti'c ditecti~e:i$stied for.hi~. 

The.Appeilant pr.es~nted .a- Hst.o£h.is medical conditi.9n~, ~QP~- qfwhi.~h dem0nstrate· a 

'heed :fotinpatient iiilr.sing and medical '!:rervices. Although.'the-App.ellant:contended that his 

119(st~1SJe, .he-11,as 01c14ageq hi~ · 

testing;, d.ir.~ctecl bis-cu.r~, and.adjusted 4is own diet, oftentimes in.:contravention-of 

rneQic111' advj·ce. (R.e~poi10.ent E;tliibit'l 0~ Re~ordii1g @ 12:.00;_ 59·:43.) His list of medical 

conditions indi9<ite.s-thc;it b,e h,1';1.S .. r~c.eived pain. tr~atin ent f◄ .. owever, the f~ci1ity's· 

-recprds :show fliat ·the A.pp.~llant r.~gul'arly·i;efus~s pain medication:. {A,:ppellagt ~xblbrt A; 

Respondent-Exhibit 10.) 
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e Hcbtm1rHome' for the Aged at 'Rive~J.c: Decision 

The Appellant .contended that he has developed a~ roolern, whlclt:h,as_µi~4e .it 

very diffl:cµJt.f01: him 10 eat, arr~. for which he .is new-required fo.prov.ide 

(Re9qrdii?,g @_ 1;07:'.35.) He -.as.s.er-ted· that the facility provia.es hin:i with.staff 

physicians·,. arran~es outpatient. app,ointments, ·a~d provjdes 11ec~sary r;iutsi~g_·setv~ces. 

fRecording _@.46:d.0; L03:i':~.) Tiwfadlityh~s:referhid.tl1e Appi::U·~t.fo:r-.outpatientcatein the 
' . 

. diseiplines ·b 

52-:18.} 

Th.e App_ell?nt coµtef!-ded tl1~t a $he1tet will 1Yot.prcf\tide-l1im with a s.wimmiE.g pbol, 

exci:ci~e,. oj his.:medicalio.Q: (R~c~rding•·@.41 :18; 1:.18~59.) He·do.es not.want to·liydp.-~ . . . 

•as$isted liv.irtg. facility peca.us·e·he:believ~s,tbij:t .his medical conditions. are not stable. (Re_cord.ing 

-@. 1:07: f8.)' Whil~ he aspires to.liv.e_jndependently in 'an ~part-i.neiit,_ he does:not believe that. his 

m_ediqal needs will be teIJded to ip the e(_)mmu·njty:, 

M$. Wejsgrod 'has.-assist~o the. App_ellant-with application submissions for-apartments). 

and for a$Slsted living.facilit_ies. How~ver, li.e rej~cted all ap_artpients offered)_ and repeatedly 

deelined to· apply for. placement in_-.an, as~is.ted living f~cili_ty.. (Respondent Exb.jbit 4; Recordin~ 

@9:0U~ 3'5:41;: 1:38-;19.) Ms. Weisbro4 selected the·dischargeJo.~ation be~f).use·it -is situ~ted ~n a 

central i",11.d accessi.l:?le-l0~al:,i01b in a~~orq with the .A)?I?rillaut's req:uest for·residencein. 

(~~ording @3.6:33.). She.ci.011fume4 that the·Appellan:t would·leave.thtffadlity· · 

with medi<:;a"tion,, andJhat' h~ w0J.~ld b~ :able t9 fa:~e his medical Cquipmeht with him; She· 

expla111e.d tliafhomele.$s sh~lters employ'social·w.otkers to assist -sb.elter· residents with:attessing· 

.medi~al ¢f\re. ·(~:~cordjng@ 3 7.:0.0~ I.::26:3·~.) 

·Ms. Blumenfeld, th~. Om'qudsmtµ1 at tl~i;, heatjng, -asserted thanhe Appellant's discharge· 

to a- shelter is-unsafo be~i:tu,s.et~ ·~h;;i.t:he utilizes for 



Decision . 

' 
She advo.cated·for.the Appellanrto be.pl?tced in-a more su,pportiv~, co:rnmw:iity-

ba~;e.d' se~ng.- (Recordihg._ @ 1 :29: i (>.) The.Appe1IanC-s refusa1 tp .liveOi~ an -as!:iiSte.d ljving 

.facmty pfeciudes his .dis~l:)1!.i:ge to-such a s·ettin~ s'irice.assi~e·d Hv~g racilities.may:nof ace~t­

ip.(livfdu~l.s:transf.erred iny.olwita;rjly. 18 NYC~ §.494.4(¢)(5). fu-~ddition,.he cannot.he • 

dis~hargec,l to a:.rt;ntal.ap:qrtq)~nfw,ith01.1t-agr.eetiig tQ sign a lease. Therefqr~~ ~- helter 

'is .currently the· App:eliimt-'s onl): a,vaii~b'1e discharge. i<;>~~ti.or:i.· 

CONCLUSION: 

The iacility11as falled to prove.that theAppellant'·s.smoking endao,ger~ .the safety of 

<ithers.· TJ:+"e.. Appeliant.1s .compreh.ensive assessments ·all teport that the . .A,ppellant ba$ not­

e~hibiteq }).e11av.:i:br: .. whi~h p~aced the Appellant or others :at :signi£caiit dsk for fojury; ·and th~ 

Ap_pella,nt was..ne.ver fouud·smoking within or n.~ar any buildin~oh the:facilitis prercl.ses. 

J'he facility has; howevert ~st_a'qlisJied.thatlhe Appellant's h1edical tortditions have 

·improv~4 ·t,Q &1.e ·e:ic.tent t.hl;lt •h~ no longer re,qµires tl~~- C?fe pro)iided in a skilfod rili:rsing. settin!,'j; . 

T11~.A:pp~l1ant-is:phys~cally i_ndepend.e1i~, ~n.d'he self-:manag~ hi~_medical conditiorisi hone:of 

which require inpatienhnedical' ~:ssista11c,e·,9r moni~ring, l'he fae:ility,! s 1Jia~p rol~ h.~ been tq 

attal:l'~e the.App·ellant's medical app0futm~ri.ts., a servk:e~vail&ble in tlurcommunity. 

Th;e· faciJ.ityJ1a.s al~o .establishe9, th?tt,its,.cliscl~~rge pl~ fqr the A'Epella11t {s appropriate.. 

riie Appe1lap,t b~s reje,Ctt!d ~1 attempted ·p1aceri,1.en1s tp rental av.~erits and to ·assisted li'Ving 

fa.eiliti~--. Although.:it apR~ai~· t~at. (h~.Appell;mf s qest resµ1t wo_i,1ld b{i a dis9ha1~e to an as·sisted. 

living facility,.fvf.$.•. W.¢isb1:~d ha~ been:µnabl~ to pla,ce· t:Q:e i\pp_ell'ailt in ·sud\ a ~ettihg because he 

ha~ Teje:ded it. He. ~ 11 b~rable to. a~cess. medica; care .i.ii .Qi.e col'nmllhity., 'Fot tlies·e reasons, the· 
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·e.HcbjCI\'( ijome for iJfo·Agcd at Riverdale. Dcdsion 

At-the facility\s regu·est durine;-:a,March 6,, 20,18 cont'er;enc~ call:wiih the··par.l;ies, ·this 

deter.mipatiqn shali fak:e effed.30-days from tl1e date ofthis ·decisfon .. During:this period,. t11e: 

4j,p~Uant :m,ayrecorisider aJternat~ disch~ge locations, 

DECISION 

ni.erH~brew Home.for the Aged at Riv~rd;ile,has established_ that. its. d~~~pn.inati9n-t0· 
disc.q.ai;ge t,be.f.\.ppellant .arrd to ·tra11sfertp.e_App~U$.t_fo-a shelter-was ~oriect. 

.1. TheHebrew 
based,upon 

e fo ··t e Ag¢d at Riverdale·is authorized to qiscl?arge the AppellaqJ 
2018 oetet-mfuatio.n, . 

2. Tn ·accor<l°a'nce ,vith the agreement made by The HebFeW Home °fotthe:Aged at 
Ri¥er4ale,-this.4eci~:ion-~Jia:11 tak~ ~ffect 30 day$..':fi'.01~ this de(?isiorr d~te. 

Da,ted; Mareh J~, 20·1 g 
N ~w York, New·York 

Natalie J. .60.rdeaQx . 
Ad.mini_strative. Law Jud~¢ 
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