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STATE OF NEW YORK: DEPARTMENT OF HEALTH 
---------- - - -------------------- - ----------x 
In the Matter of an Appeal, pursuant to 
1 0 NYCRR § 415.3 , by 

Appellant, 

from a determination by 

RUTLAND NURSING HOME 

Respondent, 

to discha~ge her from a residential 
healthcare facility 
---------------- ·---------------------- - ---x 

DECISION 
AND ORDER 

On 111111 ■, 2017, Rut land Nursing Home ("the Facility" ) 

t r a n sferred Aileen King ("the Resident" ) to -
("the Hospital" ). The Facility is affi liated with 

and loca ted on th~ Hosp ital.' s campus in On 

2017, the Residint was di~charged from the Hospital to 

Linden Center for Nursing and Rehabil itation ins t ead of being 

readmitted to the Facility , and the Resident ' s 

contacted the New York Stat e Heal th Department ' s hotline to r equest 

t he commencement of this appeal. The hearing before· William J. 

Lynch , Esq., Administrative Law Judge ("ALJ") was initiall y 

scheduled for September 1 8 , 2017 . At Respondent ' s reques t , t he 

hearing was adj ourned to October 2 , 2017 . 

The hearing was hel d in accordance with t he Public Heal th Law 

of the State of New York; Part 415 of Volume 10 of the Official 



Compilation of Codes, Rules and Regulati.ons of t he State of New 

York ("NYCRR"); Part 483 of t he United States Code of Federal 

Regulations ("CFR"); the New York State Administrative Procedure 

Act ("SAPA"); and 10 NYCRR Part 51. 

The hearing was held at Linden Center for Nursing and 

Rehabili t ation . Ev idence was received, witnesses were sworn or 

affirmed and e xamined . An audi o recording of t he proceedings was 

made. The following indi viduals wer e present for the hearing : David 

. and Gloria Street, Resident's son-in-law and daughter ; Eve Green 

Koopersmith , Esq., Garfunkel Wi ld, P . C . , Facility's att9rney; 

Bruce Zarett ,. M.A., Admi nistrato r ; Marra Blank, R . N., Director of 

Nur s i ng. 

The following items were admitted into evidence: 

ALJ Ex: 1 - Facili ty 's bed hold letter 

ALJ Ex . 2 I nvestigation summary by Marra Blank, R. N. 

Facility Ex. 1 Nursing Progress Notes for _ , 20 17 

Facility Ex. 2 - Memorandum by Andr iana Stephen, R . N. 

Facility Ex . 3 Patient Review Instrument ("PRI ") 

Facility Ex. 4 - Di scharge Notice da t ed 2017 

At t h e conclus i on of the heari ng, the Admini s trative -Law Judge 

rendered an . oral decision and order on t he record, requ i r i ng t h e 

Facil ity to readmit the . Res i dent . This writt e n decision confirms 

the oral decision and order made on October 2 , 20 17. 
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ISSUES 

The i ssues to be deter mi ned in this proceeding are whether 

the Facility's discharge of the Resident was necessary and the 

discharge plan was appropriate. Th~ Facili ty has the burden of 

proof and must prove its case by substant i a l evi dence . (10 NYCRR 

§ 415. 3 [h] [ 2] [iii ] , SAPA §. 306 [1 ]) . 

FINDINGS OF FACT 

The f oll owing Findings of Fact were. made after a review of 

the entire record i n thi s matter. Citations in parentheses refer 

to testimony or e xhibits . 

1 . The Resident was adm~tted to 'the Facility on 1111 • ­-2017, at 3:00 p . m. Her d i agnoses incl uded 

and with a history of - She is - years of 

age. (Recording@ 33 : 30; Facilit y Ex. 1 ) . 

2. The Resident was alert and oriented t o person only with 

of fal l s and 

that a fternoon and evening. She had a history 

Her bed was p~aced in t he lowest positi on, 

f l oor mats ·were placed on both s i des of the bed, and s ide rails 

were up . (Facility ·Ex. l; Recor ding @ 18 : 45). 

3 . That night a t 9 : 15 p . m., the Resident was f ound in a -

- on the floor next to the bed . She was transferred to the 
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Hospital f o r a . ■ sc·an to rule out any in jur y . (Facility Ex. 1 ; 

Recording@ 20 : 45 ) . 

4. The Faci l ity issued a notice i ndicat ing that the Resident 

did not a ttain b ed-ho l d status because s h e did not meet the 30 -

day r equirement , but that the Resident woul d be readmitted to an 

available bed upon discharge from t he Hospital . (ALJ Ex . 1). 

5. On or about 2011, the Resident was ready to be 

discharged from the Hospital. Rat her than return t he Resident to 

the Facility , a PR!' was sent to six other nursing h omes. (ALJ Ex. 

2) . 

6 . On 2017, a discharge p l anning meeting was held 

at the Hospital . The Resident's i nsist e d that the 

Resident. be returned to the Facil i t y. (ALJ Ex' . 2; Recording @ 

23:00) 

7 . A second d i scharge p l anning meeting was held at the 

Hospital on - I 2017. The Resident's again 

insi s t ed t hat t he Res ident be r eturned to t he Facil i ty and that 

the Facility provi de one - to~one observation . The Facility's· 

administrator determined t hat "discharge was in the Resident 's 

best inte rest" because it could not provide the care t hat the 

Resident's was " demanding ." (ALJ Ex. 2; Recording @ 

32 : 30)' . 
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8 . A third discharge planning meeting was hel d at the 

Hospi tal on - • 2017, and a fourth meeting wa s held by 

telephone o~ • 2017 . I n the · telephone d i scussion., the 

Resident ' s was tol d that the i nsurance company had 

called case management and stated that the Resident's case was 

going to be closed due t o a delay in placement. He was also told 

the Resident might not be accepted into reha bi litation d ue to her 

poor response to p hysical therapy . (ALJ Ex . 2). 

9. The Resident was discharged to Linden Cent er for Nursing 

and Rehabi l itat ion on 2 01 7. (ALJ Ex 2) . 

·10 . The Facility did not i ssue a discharge not ice to the 

Resident and designated repr es~ntative prior t o her discharge to 
l 

Linden .Center for Nursing and Rehabi l itation. The Faci lity did not 

issue .a discharge not i ce unti l 2017 . (Facility .Ex. 

4; Recording@ 1: 37 : 15 ). 

ANALYSIS AND CONCLUSIONS 

Be f oie a facility discharges a resident , the faci l ity must 

notify t he resid e nt and t h e resident ' s designated · representative 

o f the d i scharge and t he reasons for the move in wri t ing . (10 NYCRR 

§ 415 . 3[h] [1 ] [iii ]). In this instance , the Faciliiy discharged the 

Resident, but never issued a discharge notice . 
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When a f acil i ty transfers a resident for any reason, the 

facility must also verb ally inform and provide written i nformat ion 

about the bed-hold policy to the resident and t he d esignated 

r epresentative. ( 10 NYCRR § 41 5 . 3 [h ] p] ) . I n thi s instance, t h e 

Facility informed the Resident that she had not attai ned bed- hol d 

s tatus bec~use she d id not meet t h e 30- day r equirement, but that 

s he woul d be r eadmitt ed to either her current bed, if availabl e, 

or another bed upon discharge from the Hospita l . 

Based on the . record i n t h is proceeding, the Facility fai led 

to establ i sh that it i ssued a . discha rge notice prior to the 

Reside nt' s discharge . (10 NYCRR § 415 . 3 [h) [1) [iii] [a]). Th e 

Faci lity did i ssue a d i scharge notice on , 2017 , but 

that not i ce did n ot state a valid bas i s to discharge t h e Res i dent . 

The notice al leged that the discharge was 

neces~ary for the Resident ' s welfare and the 
needs of the Resident cannot be met by Rutl~nd 
Nursing Home due to : The family's demand about 
t h e le~el of care to be p rovided as a condition 
for r e~admission, i ncluding the nursing home 
providing l~to-1 care and t hat a ll bed-s i de­
rails be up . (Facil ity Ex. 4) . 

Although the Facili ty should consult with family members on issues 

r e lated to the plan o f care , t he i n terdisciplinary care team must 

make that determination based upon . t heir . own prof essional 

j udgment . The recor d does establish that the Reside nt 's -
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- had been insisting that t he Faci l ity pro'vide 1-to - 1 care, but 

his advocacy . for the Re sident to recei ve a higher level of care or 

specific services i s not a basis for the Resident ' s dischar ge. The 

regulations do permit discharge when necessary for the r esident ' s 

we lfare and the resident's needs cannot be met ( 10 NYCRR § 

415 . 3[h ) [l) [ i ][l]), but the Facility provided no evidence to 

-establish t hat i t was unabl e to meet the Resident 's needs. 

DECISION .AND ORDER 

1 . This Decision confirms the oral decis ion made on t h e 

r ecord on October 2 , 2017, whi ch required the Facility to readmit 

the Resident . 

2 . This deci s i on may be appealed to a court of competent 

jurisdiction pursuant to Article 78 of the New York Civil Practi ce 

Law and Rules (CPLR ). 

DATED: Menands ; New York 
October 6·, 2017 

Judge 
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