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RE: In the Matter of [l - Discharge Appeal

Dear Parties:

Enclosed please find the Decision After Hearing in the above referenced matter. This

Decision is final and binding.

The party who did not prevail in this hearing may appeal to the courts pursuant to the
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this
decision it may seek advice from the legal resources available (e.g. their attorney, the County
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months

from the date of this Decision.
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In the Matter of an Appeal pursuant to
10 NYCRR §415.3 by

from a determination by

Hebrew Home for the Aged at Riverdale,

Appellant,

DECISION

Respondent,

to transfer him from a residential health care facility.

Hearing Before:

Held at:

Hearing Date:

Parties:

Ann H. Gayle
Administrative Law Judge

Jacobi Medical Center
1400 Pelham Parkway South
Bronx, New York 10461

March 22, 2017

Hebrew Home for the Aged at Riverdale
By:  James Shannon, Esq.
Jackson Lewis P.C,

Pro Se

Jacobi Medical Center
By:  Nicholas Lewis, Esq.
Furman Kornfeld & Brennan LLP
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Pursuant to Public Health Law (“PHL”) §2801 and Title 10 of the Official Compilation
of Codes, Rules and Regulations of the State of New York (“10 NYCRR”) §415.2(k), a
residential health care facility or nursing home such as Hebrew Home for the Aged at Riverdale
(“Respondent” or “Facility”) 1s a residential facility providing nursing care to sick, invalid,
infirm, disabled, or convalescent persons who need regular nursing services or other professional
services but who do not need the services of a general hospital,

Transfer and discharge rights of nursing home residents are set forth at 10 NYCRR
§415.3. Respondent transferred || Jj I ¢ Appellant” or “Resident”) from care and
treatment in its nursing home to ||| G (o cmergency care,
and [ subscquently transferred Appellant to Jacobi Medical Center (“Jacobi” or
“Hospital”). When Jacobi determined that Appellant was ready for discharge, Respondent
refused to readmit Appellant to its Facility. Jacobi, on behalf of Appellant, appealed the
discharge determination to the New York State Department of Health.

The hearing on that appeal was held in accordance with 10 NYCRR §415.3(h). Pursuant
to §415.3(h)(2)(ii1)(b) the Facility has the burden of proving that the transfer was necessary and
the discharge plan is appropriate.

A transcript of this hearing was made by a court reporting service'. Appellant and
Appellant’s ||| NN . (<stificd for Appellant. Zachary Palace, MD, the
Facility’s Medical Director, and David V. Pomeranz, the Facility’s Administrator, testified for
Respondent. Jacobi’s Staff Psychiatrist, Amit Pradhan, MD, testified for the Hospital. Also

present at the hearing were Appellant’s ||| | | | | . 2 the following Hospital

representatives: Jill Skelton, Fanchette M. Degaard, Richmond K. Adom, and Barije Cela.

! The transcript has not yel been received.
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The following documents were accepted into evidence by the Administrative Law Judge
(“ALJ”) as ALJ, Facility, and Hospital Exhibits:

ALl _
I.  Notice of Hearing with attached Notice of Transfer or Discharge
[I:  Bureau of Adjudication letter dated March 10, 2017

I Jackson Lewis letter dated March 8, 2017

Facility:
1:  Notice of Transfer or Discharge
2:  Dr. Palace’s undated letter
3:  Certified copy of progress notes from Facility’s medical record for Appellant

Hospital: :
A:  Dr. Pradhan’s progress notes
B: Dr. Pradhan’s [JJi] 2017 examination of Appellant
Appellant was given the opportunity but did not offer any documents into evidence.

STATEMENT OF ISSUES

Respondent transferred Appellant to [ for emergency care on ||| .

2016, and || subscquently transferred Appellant to Jacobi. When Jacobi deemed

Appellant ready for discharge in [JJj 2017, Respondent refused to readmit Appellant to its
Facility. The initial issue to be determined in this proceeding is whether Appellant was
transferred/discharged in accord with his rights pursuant to 10 NYCRR §415.3. If Appellant was
denied his legal rights as delineated in this regulation, there is no reason to address the questions
of whether the transfer/discharge was warranted and whether the discharge plan was appropriate.

FINDINGS OF FACT

Citations in parentheses refer to testimony (“T") of witnesses and exhibits (“Ex”) found
persuasive in arriving at a particular finding.
1. Respondent, Hebrew Home for the Aged at Riverdale, is a residential health care facility

located in Riverdale, New York. (Ex I)
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2. Appellant was admitted to the Facility on [JJjjjjj 2010. (Ex 2)

3 On . 2016, Appellant was found in a || I on his bathroom floor
at the Facility following an apparent || Bl Respondent called 911 and administered
care to Appellant. Appellant was then transferred from the Facility to |Jjjjjij via ambulance
pursuant to the 911 call. Appellant was subsequently transferred from i to Jacobi on or
about [ 20!7. (Ex 3; Ex B; T Palace, Pradhan, Appellant)

4, In a Notice of Transfer or Discharge dated [JJij 2017, Respondent determined to
discharge Appellant to Jacobi, effective |JJiJ. 2017. The stated grounds for transfer were
that the transfer was necessary for Appellant’s welfare as his needs could not be met at the
Facility. (Ex 1)

5. Jacobi has determined that Appellant is currently stable aind ready for discharge.
Respondent refuses to readmit Appellant to its Facility. (T Palz;ce, Pradhan)

6. Appellant has remained at Jacobi pending the outcome of this proceeding.

DISCUSSION AND CONCLUSION

10 NYCRR §415.3(h)(1)(iii)(a) provides that, before it transfers or discharges a resident,
the facility shall notify the resident and designated representative of the transfer or discharge and
the reasons for the move in writing and in a language and manner they understand. Subsections
(iif) & (iv) of §415.3(h)(1) both require that all nursing home residents be provided with the
notice outlined in §415.3(h) before transfer/discharge. Respondent was required to provide
Appellant and his representative with such Notice prior to the discharge date. A Transfer/
Discharge Notice dated [JJij 2017 for a discharge effective |||jjji] 2017, does not

satisfy the written notice requirements of §415.3(h).
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A finding that Appellant was denied his legal rights as delineated in §415.3(h), and a
ruling that Respondent must expeditiously readmit Appellant to its Facility, was made by the
ALJ on the record at the March 22, 2017 hearing. Appellant, Appellant’s ] Respondent,

and the Hospital agreed, on the record, that Appellant would be readmitted to the Facility on

I 2017, prior to receiving this written decision.

Having found that Appellant was denied his legal rights found in §415.3(h), the questions
of whether the transfer/discharge was warranted and whether the discharge plan was appropriate
will not be addressed.

DECISION

The appeal by Appellant is GRANTED.

Respondent must readmit Appellant to its Facility.

This Decision, which confirms the oral decision made on the record on March 22, 2017,
may be appealed to a court of competent jurisdiction pursuant to Article 78 of the New York
Civil Practice Law and Rules (CPLR).

Dated: New York, New York
March 27, 2017

Ann H. Gayle ~
Administrative Law Judge

To:
Hebrew Home at Riverdale
5901 Palisade Avenue

Riverdale, New York 10471

James Shannon, Esq. Nicholas Lewis, Esq.
Jackson Lewis P.C. Furman Kornfeld & Brennan
677 Broadway, 9" Floor 61 Broadway, 26™ Floor
Albany, New York 12207 New York, New York 10006





