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facility is located in Cheektowaga, New York, and has approximately 170 beds.
(Appellant brief, page 4; Transcript, page 189.)

2. In July 2015, the OMIG commenced two audits (#15-3825 and #15-3826)
to review the Appellant’s documentation in support of Minimum Data Set (MDS)
submissions used to determine its Medicaid Program reimbursement. (Exhibit 1.)

3. Audit #15-3825 reviewed records for a sample of twenty-one facility
residents from the Appellant’s January 2014 census, used to determine reimbursement for
the rate period July 1 through December 31, 2014. (Exhibits 2, 8.} Audit #15-3826
reviewed records for a sample of twenty-four facility residents from the July 2014 census,
used to determine reimbursement for the rate period January 1 through June 30, 2015.
(Exhibits 2, 15.)

4, The OMIG determined that the Resource Utilization Group (RUG)
categories assigned to several residents were not accurate because the Appellant’s records
failed to document the medical basis and specific need for their occupational therapy
(OT), speech therapy (ST) and physical therapy (PT). The OMIG corrected the residents’
RUG categories and recalculated the Appellant’s Medicaid reimbursement rate
accordingly.

5. On February 28 (#15-3825) and May 18 (#15-3826), 2017, the OMIG
issued final audit reports that identified Medicaid overpayments from the correction of
the Appellant’s reimbursement rate to reflect the audit findings. The OMIG advised the
Appellant that it intended to recover overpayments in the amount of $34,434.37 in audit

#15-3825, and $18,293.57 in audit #15-3826. (Exhibits 8, 15.)
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A facility’s rate is provisional until an audit is performed and completed, or the
time within which to conduct an audit has expired. 18 NYCRR 517.3(a)(1). If an audit
identifies an overpayment the Department can retroactively adjust the rate and require
repayment. SSL 368-c; 10 NYCRR 86-2.7; 18 NYCRR 518.1, 517.3. An overpayment
includes any amount not authorized to be paid under the Medicaid Program, including
amounts paid as the result of inaccurate or improper cost reporting, improper claiming,
unacceptable practices, fraud, abuse or mistake. 18 NYCRR 518.1(c).

If the Department determines to recover an overpayment, the provider has the
right to an administrative hearing. 18 NYCRR 519.4. The provider has the burden of
showing that the determination of the Department was incorrect and that all costs claimed
were allowable. 18 NYCRR 519,18(d)(1).

DSS regulations pertinent to this hearing are found at 18 NYCRR Parts 517, 518
and 519, and address the audit, overpayment and hearing aspects of this case. Also
pertinent are DOH regulations at 10 NYCRR Parts 86-2 (Reporting and rate certifications
for residential health care facilities) and 415 (Nursing homes — minimum standards),
federal regulations at 42 CFR 483.20 (Requirements for long term care facilities —
Resident assessment), and the Centers for Medicare and Medicaid Services Long-Term
Care Facility Resident Assessment Instrument 3.0 User’s Manual (CMS RAI Manual).

Among the reports of providers that are used for the purpose of establishing rates
of payment is the Minimum Data Set (MDS). MDS data submissions to the
Department’s Bureau of Long Term Care Reimbursement (BLTCR) are used to classify
residents into numerically scored Resource Utilization Group (RUG) categories in order

to calculate a nursing home’s “case mix index” (CMI). The facility’s case mix, and



Elderwood Cheektowaga (MDS) #15-3825 & 3826 9

consequently the “direct” component of its reimbursement rate, is adjusted in July and
January of each year for an entire six month rate period. 10 NYCRR 86-2.10(a)(5)8(c);

86-2.37; 86-2.40(m)(6); CMS RAI Manual, page 1-7. The higher the CMI, the higher the

reimbursement rate. Elcor Health Services, Inc. v. Novello, 100 N.Y.2d 273, 763
N.Y.S.2d 232 (2003).

MDS assessments of residents’ functional capacities are made and reported by the
facility using the “resident assessment instrument” (RAI). Resident assessment is
performed and reported by the facility periodically in accordance with requirements set
forth at 42 CFR 483.20 and further detailed in the CMS RAI Manual. 10 NYCRR 86-
2.37,415.11. (Exhibits 20-22.)

Section O of the CMS RAI Manual provides instructions for facilities on how and
when to identify and report special treatments, procedures and programs, including
skilled therapy. (Exhibit 22.) Each resident’s RAI evaluates the resident as of a specific
“assessment review date” (ARD). Therapies are reported by the number of minutes of
therapy provided in a seven day “look back” before the ARD. CMS RAI Manual, page
0-16. A resident who is receiving skilled therapy during the seven day period will be
“coded” in a RUG category, with its associated numerical CMI score, reflecting that care.
(Exhibit 19.)

Regarding documentation, the CMS RAI Manual states:

Nursing homes are left to determine,..how the assessment information is

documented while remaining in compliance with the requirements of the Federal

regulations and the instructions contained in this manual. CMS RAI Manual,
pages 1-7&8.

Nursing homes also remain obligated to comply with documentation requirements

applicable to all Medicaid reimbursement, including 10 NYCRR 86-2.17 and 18 NYCRR
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Parts 504, 517 & 518. Consistent with those requirements, the CMS RAI Manual
specifies “Code only medically necessary therapies... documented in the resident’s
medical record.” CMS RAI Manual, page O-16.

DISCUSSION

The OMIG’s audit findings changed these four residents’ RUG categories,
lowering their associated numerical scores, which led to adjustment of the Appellant’s
CMI and a reduction in the direct component of its rate. (Exhibit 8, pages 3-5; Exhibit
15, pages 3-5.) The OMIG does not dispute that there were valid physician orders for the
skilled therapies reported on the MDS submissions, nor does it dispute that residents did
receive the therapies in the reported amounts. (Transcript, page 38.) The sole issue for
this hearing is whether the Appellant’s records document the medical basis and specific
need for the provision of those skilled therapies during the one week look back periods
under review.

Both parties rely on essentially the same documentation. (Exhibits 7, 10, 12, 14,
17, 18.) The Appellant has produced the therapists’ evaluations and physician orders for
the skilled therapies provided during the look back periods, and argues that these
professional evaluations and orders must be accepted because the OMIG audit staff is not
qualified to second guess them. This view that a nursing home provider is under no
obligation to document anything other than the existence of a therapist’s recommendation
and a physician’s order to justify reimbursement for skilled therapies is rejected. The
OMIG has determined it to be inconsistent with Medicaid reimbursement requirements,

including at 18 NYCRR 504.3(a) and 518.3(b). The OMIG’s application of Department
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It is vnderstandable that the facility’s MDS RN coordinator may have “coded” these
therapies on the MDS submissions simply because they were ordered and provided. The
inquiry in this audit, however, is not whether the services were ordered and provided, it is
whether the medical basis and specific need for them is fully and properly documented in
the resident records. Completion of the MDS submission does not obviate the need for
nor is it a substitute for such documentation. It is hardly a “blatant misuse of the MDS”
(Appellant brief, page 3) to audit the underlying records and documentation which
formed the basis for an MDS submission. Indeed, such an audit is specifically authorized
by 18 NYCRR 517.3(a).

The Appellant’s assertion “[t]The OMIG logic seems to be that in the absence of
‘interdisciplinary notes,’ the therapists and physicians were wrong to say therapy was
medically necessary” (Appellant brief, page 4) is not accurate. The audit findings are not
that unnecessary skilled therapies were provided. The audit findings are that the
Appellant is not entitled to be paid for providing these services because the medical basis
and specific need for them were not fully and properly documented in the residents’
medical records. The auditors were not disagreeing with the therapists’ and physicians’
conclusions. They were looking for documentation that supported those conclusions:

The determination here did not require an evaluation of the quality of care

provided by [the facility] but simply an analysis of documentary evidence to

determine if it contained necessary information, an endeavor that does not require

professional medical expertise. Zuttah v. Wing, 243 A.D.2d 765, 674 N.Y.S.2d
130 (3" Dept. 1997).

The Appellant has a fair point that the OMIG’s insistence in the audit reports on
“interdisciplinary” documentation is not a requirement specified in the regulations.

(Appellant brief, pages 11-12; Exhibit 8, pages 8-9; Exhibit 15, pages 9-10.) This
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CMS RAI Manual, pages O-16, 19. The Appellant’s documentation for these four

residents fails to meet its burden of proving compliance with these requirements.

DECISION: The OMIG’s audit determinations to correct the RUG categories
reported for residents four, eleven, twenty-one and twenty-three,
and to recover the resulting Medicaid overpayments, are affirmed.

This decision is made by John Harris Terepka, Bureau of
Adjudication, who has been designated to make such decisions.

DATED: Rochester, New York
April 11, 2018
Sl Ko 7 A
Joh# Harris Terepka
Bureau of Adjudlcatlon






