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ISSUE

Has the Appellant established that the OMIG’s operating expense audit adjustment 2,
reclassifying and disallowing reported utilization review expenses, was not correct?

APPLICABLE LAW

A residential health care facility (RHCF) can receive reimbursement from the
Medicaid Program for costs that are properly chargeable to necessary patient care. 10
NYCRR 86-2,17. As a general rule, these kinds of costs are reimbursable if they are
actually incurred and the amount is reasonable. Reimbursable costs include employee
wages and benefits for administration and patient care. 10 NYCRR 86-2.10(a)(7).

The facility’s costs are reimbursed in the form of a per diem rate established by
the Department on the basis of costs reported by the facility. PHL 2808; 10 NYCRR 86-
2.10. A facility’s rate includes four components. 10 NYCRR 86-2.10(b). Some
components of the rate, in particular direct operating costs, are subject to a
reimbursement “corridor” that recognizes costs only to the extent they are between the
“base” and the “ceiling” established for that kind of cost. 10 NYCRR 86-2.10(a)(10-12),
(c)&(e). Nursing administration costs are included in the direct component of the rate.
10 NYCRR 86-2.10(c)(1)(1); 86-2.40(g)(1). Utilization review costs are included in the
noncomparable component of the rate and are not subject to a reimbursement ceiling. 10
NYCRR 86-2.10(f)(xii); 86-2.40(x)(12).

A facility’s rate is provisional and subject to audit. 10 NYCRR 86-2.7; 18
NYCRR 517.3(a). The facility is required to prepare and to maintain contemporaneous
records demonstrating its right to receive payment, to keep all records necessary to
disclose the nature and extent of services furnished, and to fumnish records to the

Department upon request. 18 NYCRR 504.3(a). If an audit identifies errors in reported
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costs, the Department can retroactively adjust the rate. SSL Section 368-c; 10 NYCRR
86-2.7; 18 NYCRR 517.3. The Department may then require the repayment of any
amounts not authorized to be paid under the Medicaid Program. 18 NYCRR 518.1.

If the Department determines to recover an overpayment, the facility has the right
to an administrative hearing. 18 NYCRR 5194. At theghearing, the facility has the
burden of showing that the determination of the Department was incorrect and that all
costs claimed were allowable, 18 NYCRR 519.18(d)(1).

DSS regulations pertinent to this hearing are found at 18 NYCRR Parts 517, 518
and 519, and address the audit, overpayment and hearing aspects of this case. Specific
Medicaid reimbursement rules are addressed by Department of Health regulations at 10
NYCRR Part 86-2, which concerns reporting and rate certifications; Part 452, which
outlines basic concepts, reporting principles and specialized reporting areas for nursing
home cost reports; Parts 454 and 455, which describe functional reporting; and Part 456,
which sets forth cost-finding practices and procedures.

DISCUSSION

In May 2007 this nursing home was transferred by a former owner and became
known as Atlantis Rehabilitation and RHCF. As a result of the change in ownership,
Atlantis submitted a cost report to establish a new base year for operating costs of May 1,
2007 to April 30, 2008. (Transcript, pages 26-27.) That cost report was used to calculate
the operating portion of the Appellant’s reimbursement rate from May 2007 through
2011, and that cost report is the source for the operating adjustment under review.

In 2015 the nursing home changed hands again, came under the ownership of

Atlantis Rehabilitation and Residential Health Care Facility, LLC, and became known as
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The Phoenix. (Transcript, pages 84-85.) The Appellant complains that the prior owner
was responsible for the cost report under audit. When the nursing home changed hands
in 2015 and became The Phoenix, this audit was already underway. The Appellant took
ownership in 2015 subject to the ongoing audit, and representatives along with the
administrators of both the prior owner, Atlantis, and Phoenix were present at the May 21,
2019 audit closing conference. (Exhibit 2, Bates page 1; Exhibit 5, Bates pages 1, 38;
Transcript, page 37.) The Appellant’s contentions that these changes in ownership have
any relevance to its responsibilities under 18 NYCRR 504.3(a), 517.3(a) & 519.18(d)(1)
to prove that the reported costs under review are allowable, are without merit.

Also without merit are the Appellant’s contentions that the audit was not timely
commenced and conducted. (Appellant brief, pages 4, 12-13; reply brief, page 9.) The
Appellant relies on 18 NYCRR 517.3(a)(1), which states that providers are subject to
audit for six years after cost reports are submitted. According to the Appellant: “It
follows that facilities are required to retain their books, records, and other relevant
documentation only throughout that same six-year period.” (Appellant brief, page 13.)
This claim ignores 18 NYCRR 517.3(c), which goes on to provide: “Notification by the
department to the provider of the department’s intent to audit shall toll the six-year period
for record retention and audit.”

The 2007 cost report was filed on September 24, 2008. (Exhibit 15; Transcript,
pages 75-76.) The OMIG’s notice of intent to audit was dated July 28, 2014, which was
within six years of the filing of the cost report. (Exhibit 1.) An audit having been timely
commenced, the Appellant’s record retention obligation was thereupon tolled. 18

NYCRR 517.3(a)&(c). The audit began within 60 days with an entrance conference held
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accountant who approved that shortcut in the cost report that this is “customary”
(Transcript, pages 119-20, 153; Appellant brief, page 9) is not an adequate basis for
disregarding cost reporting requirements.

Finally, the Appellant argues that because utilization review is statutorily required
to be performed, it must have been and was performed. (Appellant reply brief, pages 2-
4.) According to the Appellant:

The issue before the Court is whether or not there is enough evidence to prove

that utilization review was actually being performed during the Base Year so as to

justify reimbursement for the expense. (Appellant reply brief, page 8.)

The Appellant claims the adjustment suggests the “absurd” position that the facility did
not do any utilization review. (Appellant brief, pages 10-11; Transcript, page 122.) That
is not the audit finding. The issue in this audit adjustment is not whether utilization
review was being performed nor, as the Appellant points out (Appellant brief, page 7),
did the OMIG make any finding that required utilization review was not performed. The
Appellant’s characterization attempts to elide the audit issue, which is whether it
substantiated a reported noncomparable cost. It does not follow from the assertion that
utilization review was performed, that the Appellant is entitled to reimbursement on the
basis of whatever amount it reported on its cost report.

The Appellant’s argumnent (brief, page 5) that PHL Article 49 does not establish
any specific documentation requirements for utilization review does not excuse it from its
obligation under 18 NYCRR 504.3, 517.3 and 519.18 to document and prove a reported
cost. This same confusion is evident in its assertion that it was not required to perform
time studies:

OMIG cites no authority that requires that a time study to be performed as means
of proof that utilization review as being performed by a facility or that a time
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study is the only way to determine whether utilization review was being
performed. (Appellant reply brief, page 4.)

This assertion is accurate as far as it goes, but time studies are required for the allocation
of a salary between cost centers on a cost report. 10 NYCRR 454.2(c).

The Appellant claims the $187,761 it reported was a reasonable amount for
utilization review. (Appellant brief, page 7.) That is not the test for determining whether
a cost was accurately reported and documented. The burden of proving by
contemporaneous documentation that a particular employee salary was accurately
reported in the appropriate cost center is on the Appellant, which failed to meet that
burden. 18 NYCRR 519.18(d)(1). A plausible figure is not documentation of an actual
cost incurred, and the OMIG is well within its regulatory authority in rejecting it as a
basis for recognizing a noncomparable cost.

The Appellant’s further claim (Transcript, pages 139-44, 149-51, 157; Exhibits
A&B; Appellant brief, pages 10) that it does utilization review now and has always done
it is irrelevant to its failure to substantiate the reported cost under audit in compliance
with Medicaid reimbursement regulations. If this nursing home has, as it claims, specific
costs attributable to utilization review, it has an obligation to report and document them
accurately in order to obtain recognition in the noncomparable component of its rate. As
to its complaint “the Appellant will now lose millions of dollars in reimbursement for
utilization review in the future” (Appellant brief, pages 13-14), this characterization
presumes precisely what the Appellant failed to demonstrate for the cost year under
review: that it actually had identifiable and documented costs specifically attributable to
utilization review. Its remedy for any future costs is to appeal rates pursuant to 10

NYCRR 86-2.13& 14 as and when they are promulgated:








