STATE OF NEW YORK
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL

AGENDA

November 16, 2023
Immediately following the Special Establishment and Project Review Committee meeting,
which is to begin immediately following the Committee on Codes, Regulations, and
Legislation meeting
(Codes scheduled to beginat9:15a.m.)

90 Church Street, 4" Floor CR 4 A/B, New York, New York 10007

I. INTRODUCTION OF OBSERVERS

Jeffrey Kraut, Chair

1.  APPROVAL OF MINUTES

September 7, 2023 PHHPC Meeting Minutes

I1l. REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

A. Reportof the Department of Health

James V. McDonald, M.D., M.P.H., Commissioner of Health

B. Reportof the Office of Aging and Long Term Care

Adam Herbst, Deputy Commissioner, Office of Agingand Long Term Care

C. Reportofthe Office of Public Health

Ursula Bauer, PhD, MPH, Deputy Commissioner, Office of Public Health

D. Reportofthe Office of Primary Care and Health Systems Management

John Morley, M.D., Deputy Commissioner, Office of Primary Care and Health Systems
Management

E. Reportofthe Office of Health Equity and Human Rights

Tina Kim, Deputy Director, Office of Health Equity and Human Rights

IV. PUBLICHEALTH SERVICES

Report on the Activities of the Public Health Committee

Jo Ivey Boufford, M.D., Chair of Public Health Committee
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V. REGULATION

Report of the Committee on Codes, Regulations and Legislation

Thomas Holt, Chair of the Committee on Codes, Regulationsand Legislation

For Emergency Adoption

23-07 Amendment of Section 405.45 of Title 10 NYCRR
(Trauma Centers — Resources for Optimal Care of the Injured Patient)

For Information

20-22 Amendment of Sections 405.11 and 415.19 of Title 10 NYCRR
(Hospital and Nursing Home Personal Protective Equipment (PPE) Requirements)

23-20 Addition of Section 405.46to Title 10 NYCRR (Hospital Cybersecurity Requirements)
21-21 Amendment of Part 425 of Title 10 NYCRR (Adult Day Health Care)
VI. PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

A. Reportofthe Committee on Establishment and Project Review

Peter Robinson, Chair of Establishment and Project Review Committee

APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

NO APPLICATIONS

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
« Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services - Construction

Number Applicant/Facility E.P.R.C. Recommendation

1. 231325C NYU Langone Hospitals Contingent Approval
(Nassau County)
Dr. Kalkut — Recusal

Cardiac Services Construction — Construction

Number Applicant/Facility E.P.R.C. Recommendation

1. 231103 C NYU Langone Hospital-Brooklyn Contingent Approval
(Kings County)
Dr. Kalkut - Recusal
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CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
% Establishmentand Project Review Committee Dissent, or
+ Contrary Recommendations by HSA

NO APPLICATIONS

CATEGORY 4: Applications Recommended for Approval with the Following:

+ PHHPC Member Recusals
+ Establishment and Project Review Committee Dissent, or
¢+ Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

+ PHHPC Member Recusals
% Without Dissent by HSA
+« Without Dissent by Establishment and Project Review Committee

Certificates

Restated Certificate of Incorporation

Applicant E.P.R.C. Recommendation
Rochester General Hospital Association, Inc. Approval
(Monroe County)

Mr. Thomas - Interest



CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
% Establishmentand Project Review Committee Dissent, or
+ Contrary Recommendations by HSA

CON Application

Residential Health Care Facilities — Establish/Construct
Number Applicant/Facility

1. 231044 E Sunset SNF Operations LLC d/b/a
Sunset Lake Center
for Rehabilitation and Nursing
(Sullivan County)
Dr. Berliner — Opposed at EPRC
Ms. Monroe — Opposed at EPRC

E.P.R.C. Recommendation

No Recommendation

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,

Abstentions/Interests

CON Applications

Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility
1. 192204 E Highland Nursing Home, Inc. d/b/a
North Country Nursing & Rehabilitation
Center

(St. Lawrence County)

2. 231011 E Fairport SNF LLC d/b/a Fairport
Skilled Nursing & Rehab
(Monroe County)

3. 231259 E Tupper Lake Center LLC d/b/a Tupper

Lake Center
for Nursing and Rehabilitation
(Franklin County)

Home Care Service Agency Licensures

New LHCSA’s
Number Applicant/Facility
1. 231010 E Vilas Home Care, LLC

(Geographical Service Area: Clinton,
Essex, and Franklin Counties)
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E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

Contingent Approval

E.P.R.C. Recommendation

Approval



Changes of Ownership
Number

1. 222238 E

2. 222220 E

3. 222255 E

Applicant/Facility

Auburn Assisted Living LLC
(Geographical Service Area: Cayuga
County)

Kris Agency And Home Care, Inc.
(Geographical Service Area: Bronx,
Kings,

Nassau, New York, and Queens
Counties)

Riverside Select Services, LLC d/b/a
Cottage Homecare Services
(Geographical Service Area: Bronx,
Kings, Nassau, New York, Queens,
Richmond, Suffolk, and Westchester
Counties)

Ambulatory Surgery Centers — Establish/Construct

Number
1. 231369 E
2. 231380B

Applicant/Facility

Westside ASC LLC d/b/a Westside
Ambulatory Surgery Center
(New York County)

Mohawk Valley Surgery Center
(Oneida County)

Diagnostic and Treatment Centers — Establish/Construct

Number

1. 221277 E

Certificates

Applicant/Facility

Medcare LLC
(Kings County)

Certificate of Incorporation

Applicant

The Foundation of Catholic Health (Erie County)

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

Approval

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

E.P.R.C. Recommendation

Approval

E.P.R.C. Recommendation

Approval



Certificate of Assumed Name

Applicant E.P.R.C. Recommendation
VJJ Holding Company, LLC (Suffolk County) Approval

Certificate of Dissolution

Applicant E.P.R.C. Recommendation
DOJ Dialysis Center Corp. Approval

Wartburg Nursing Home, Inc. Approval

Greater Harlem Nursing Home and Rehabilitation Approval

Center, Inc.

CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
¢ Establishment and Project Review Committee Dissent, or
% Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion
NO APPLICATIONS

VII.  NEXT MEETINGS

January 25,2024 (NYC)
February 8, 2024 (NYC)

Vill. ADJOURNMENT

***Agenda items may be called in an order that differs from above***



State of New York

Public Health and Health Planning Council

Minutes

September 7, 2023

The meeting of the Public Health and Health Planning Council was held on Thursday,
September 7, 2023 at the Empire State Plaza, Concourse Level, Meeting Room 6, Albany,

New York. Mr. Jeffrey Kraut, Chair presided.

COUNCIL MEMBERS PRESENT

Dr. Howard Berliner
Mr. Thomas Holt

Dr. Gary Kalkut

Mr. Jeffrey Kraut

Mr. Scott LaRue

Mr. Harvey Lawrence
Dr. Sabina Lim

Dr. John Rugge

Dr. Denise Soffel

Ms. Nilda Soto

Mr. Hugh Thomas

Dr. Anderson Torres

Dr. Kevin Watkins

Dr. Patsy Yang

Commissioner McDonald —Ex-Officio

DEPARTMENT OF HEALTH STAFF PRESENT

Ms. Cadence Acquaviva — Zoom
Ms. Zahra Alaali — Zoom

Ms. Lynn Baniak — Zoom

Ms. Alana Belanger — Zoom
Dr. Ursula Bauer — Albany
Ms. Erin Clary — Zoom

Mr. Daniel Clayton — Albany
Mr. Jason Corvino — Zoom
Ms. Val Deetz — Zoom

Ms. Danielle DeSouza — Zoom
Mr. Vince DiCocco — Albany
Mr. Steven Dziura — Albany
Ms. Sue Edwards — Zoom

Mr. Kenneth Evans — Albany
Ms. Meghan Carman-Furcick — Zoom
Mr. Mark Furnish — Albany
Ms. Shelly Glock — Albany
Mr. Ryan Greenberg — Albany
Mr. Adam Herbst — Zoom

Dr Eugene Heslin — Albany
Ms. Tina Kim — Zoom

Ms. Geraldine Humbert - Zoom
Mr. Jonathan Karmel — Albany
Ms. Salman Khan - Zoom

Ms. Tina Kim - Zoom

Ms. Colleen Leonard- Albany
Ms. Karen Madden — Albany
Mr. George Macko — Albany
Ms. Marthe Ngwashi - Albany
Dr. John Morley - Albany

Ms. Johanne Morne - Zoom
Mr. Jason Riegert - Albany
Mr. Shane Roberts - Zoom

Mr. Cort Ruddy - Zoom

Ms. Jackie Sheltry — Zoom

Mr. Mark Schweitzer — Albany
Mr. Michael Stelluti -Albany
Ms. Jennifer Treacy - Zoom




INTRODUCTION

Mr. Kraut called the meeting to order and welcomed Council members, Dr. McDonald,
meeting participants and observers.

APPROVAL OF THE MINUTES OF JUNE 29, 2023

Mr. Kraut asked for a motion to approve the June 29, 2023 Minutes of the Public Health
and Health Planning Council meeting. Dr. Berliner motioned for approval which was seconded
by Dr. Torres. The minutes were unanimously adopted. Please refer to pages 1 and 2 of the
attached transcript.

REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Report on the Activities of the Office of Aging and Long Term Care

Mr. Kraut introduced Mr. Herbst to give the Report on the activities of the Office of
Aging and Long Term Care.

Mr. Herbst began his report by updating the Council on hospice and a regulation update.
New York State has the lowest utilization of hospice services in all states. In addition to the
length of stay as the Office of Aging in Long Term Care (OALTC) is actively pursuing options
to increase awareness and expand the use of hospice care. It is clear from a review of the current
hospice regulations and discussions with the various stakeholders that the current method of
determining need is outdated. Currently, the need methodology is based on a complicated
formula that considers, among other factors, terminal cancer rates in various geographical
regions across the state. This leads to few applicants who can qualify for an article 40 hospice
license, which has cascading ramifications for all of us in New York. OALTC has recently
drafted new regulations and will present a regulation package to PHHPC for informational and
discussion purposes with the goal of implementing a simplified, fair and efficient new hospice
public needs methodology. This needed reform is only the first step in advancing effective ways
to increase hospital utilization in New York State. Mr. Herbst noted that In the coming months
the Department will partner with PHHPC and various stakeholders on ways that we can educate
New Yorkers, including the medical professions on the benefits of hospice care in New York.

Mr. Herbst next highlighted that the Department is actively working on the certified
home health agencies (CHHA’s) and is actively addressing ways to further the availability and
quality of home care services in New York. He stated that it is imperative that those entities
which are qualified and willing to provide home health care services be given the opportunity to
do so. CHHA'’s play an important role in New York home health care continuum. In many
discussions on long term care issues the need to reform the Certificate of Need licensure process
for CHHAs is a repeated theme. Mr. Herbst advised that in the coming months, OALTC will
present draft regulations for PHHPC allowing for a request. It's temporary and short term when
applications to be accepted for consideration with approval.



There were technical issues. Mr. Kraut then introduced the Commissioner to provide the
report on Department of Health activities.

Report on the Department of Health

Mr. Kraut introduced Dr. McDonald to give the Report on the Activities of the
Department.

Dr. McDonald began his report by stating that COVID is a treatable disease. It has been a
long three and a half years, but it is a treatable disease. The Department’s main messages right
now is if you have symptoms of COVID to test yourself and go to your health care provider and
be evaluated for treatment. The Commissioner’s further stated that the message to health care
providers is please do evaluate people for treatment. Like with other infectious diseases, examine
people, evaluate them, and decide if treatment is the best option for them.

The Commissioner noted that the Department studies virus’ and is vigilant. The staff at
the Wadsworth are extremely vigilant when it comes to seeing what is happening with the
BA.2.86 which has the Department’s attention because it's different. It's not an Omicron sub
variant. It was detected in wastewater in New York. He explained that he was not aware of any
human cases in New York yet, but that does not mean that it is not here and the Department is
doing surveillance. The Commissioner underscored that the dominant strains in New York are
the Omicron variants, the one the vaccines designed for, the one the therapeutics we know work
for. There is every reason to believe that therapeutics will work against any other variant like
BA.2.86 that might come our way.

The Commissioner next spoke on the topic of influenza. He encouraged people to get
their flu vaccine and stated that for most people, September and October is the best time of the
year to get your flu vaccine. Preliminary estimates from CDC from last year show that people
who are vaccinated against the flu are about 40 to 70% less likely to be hospitalized. Dr.
McDonald noted that he is planning on getting his flu shot shortly.

Dr. McDonald pivoted to talk about respiratory syncytial virus. He explained that he has
been a pediatrician for thirty-three and a half years. RSV has always been one of those diseases
where you kind of just muddle through with it. As a pediatrician, you gave the kids oxygen, 1.V.
fluids, you muddle through. The ones who stayed home parents were miserable, suffering all
night with their kids. It was tough. The Commissioner explained there are two vaccines for
people 60 and older. It's generally designed for people who have co-morbidities. He gave an
example of his mother who is 87 years old with Alzheimer’s and diabetes, living in a nursing
home. She is someone who should get the RSV vaccine, and that is going to happen. He further
explained his father is almost 93 and has heart disease. He's walking and talking and living in
independent living, he is also going to get the RSV vaccine. The Commissioner encouraged
people to have a conversation with your health care provider and see if RSV vaccine is right for
you. The Department worked with the State Education Department and you can now get RSV
vaccine at pharmacies. There is a law passed that allowed us to do this. Dr. McDonald and is
team worked with Commissioner Rosa and her team to make the vaccine accessible for folks so
people can get this.



Commissioner McDonald stated that the RSV vaccine for babies is a little bit different, it
is a monoclonal antibody. It is not being marketed as a vaccine, more so as a drug, but it's a 50
milligrams dose at the beginning of the season, called Beyfortus. The generic name is
Nirsevimab. The thing about RSV for babies, the way you prevent it is you give a dose and then
the good for 150 days. The Commissioner noted his excitement and underscored how frustrating
it is when you are taking care of a patient you have literally nothing to offer them as far as
therapeutics go. He has seen many normal babies just not do so well with RSV.

Dr. McDonald updated the Council on the progress the Department is making with
workforce. Dr. McDonald receives a report every two weeks that shows how the Department is
doing with our staffing and there is incremental progress. He said he has a very resilient group of
people.

Next, the Commissioner talked about the Stateside Health Care Transformation and
announced that applications for statewide health care transformation are expected to come out
soon with more to come regarding this amount and how to apply, but do expect to see something
coming in the coming weeks about statewide.

Commissioner McDonald also noted that the Department is aware of one of the biggest
challenges for hospitals and to some extent nursing homes is staffing and paying outrageous
labor costs and having unpredictable labor costs for hospitals. On August 1st, a new law took
effect that marks an important step toward making the cost of traveling nurses and other
temporary labor more transparent. The law requires these health care agencies to register with
the Department of Health, provide financial reports and include nurses registry license under
Avrticle 11 General Business Laws. Regulating these temporary staffing entities is going to help
us in the long run and help our hospitals and other licensed entities control or at least have some
predictability of labor costs.

Dr. McDonald stated he is grateful to the Department team for what they are doing with
Medicaid renewal. The Department has re enrolled 69% of people eligible, which is much better
than the national average. The Department has a large array of assistance and people who are
working on this to help people re-enroll as best they can, redetermine their eligibility. He
expressed that he is very pleased with what the team is doing.

Lastly, the Commissioner commented on the overdose epidemic in New York State.
New York has been challenged with this since before the pandemic, through the pandemic and
it's going to be some are going to live with for a long time. Governor Hochul established the
Interagency Overdose Task Force, the Department of Health is leading with the Office of
Addiction Services and Support and they had their first meeting. State agencies come together
and just look how can all of government work together on this to try to do some things that make
a difference, policy ideas, and what can done collaboratively. A report will be generated in the
Fall. In addition to the taskforce, there are some new funding opportunities through the Opioid
Settlement Fun totaling $8 million. One is going to expand harm reduction services for priority
populations for people who use drugs with the applications due October 3™ for 7.5 million
dollars over two years. Another is going to develop a comprehensive corner training program in
New York with applications through October 5th, which has $400,000 over two years.
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Commissioner McDonald concluded his report. To view the complete report and
comments from members please see pages 3 through 9 of the transcript.

Report on the Activities of the Office of Aging and Long Term Care

Mr. Kraut welcomed back Mr. Herbst to give the Report on the activities of the Office of
Aging and Long Term Care.

Mr. Herbst began his report by stating that we experiencing demographic shifts and
increasing aging population. The Department will work to develop a new CHHA regulatory
framework that includes a usable methodology that will remain relevant and flexible in the
coming years. In addition to the hospice and the CHHA. There was a 90 minute educational
webinar on the Nursing Home Safe Staffing Standards with all the nursing homes across the
state. The training provided a comprehensive overview of nursing home minimum staffing
requirements to all the administrators and operators and CEOs of all the nursing homes. A follow
up webinar will be scheduled to review questions that are received from the original webinar and
will provide additional guidance with any questions that come in on a quarterly basis going
forward. In addition, the Department is finalizing the processes necessary to effectuate the
review of the 70/40/5 staffing requirements in a webinar and a FAQ document are being
developed.

Mr. Herbst noted that the federal proposed rules on nursing home staffing was released.
Staff is reviewing the proposed federal nursing home staffing rules and will submit comments
within the required timeframes.

Mr. Herbst said he was grateful to say that he was in Buffalo at a wonderful church to
give public comments before 200 people and others joining online for the Master Plan for Aging,
which staff is developing, is a multisector initiative called by the Governor to ensure that all New
Yorkers, regardless of age or income or ability in age with dignity and independence.

Mr. Herbst briefly stated some recent milestones that were hit with respect to the MPA.
Over 350 experts in the fields of aging and medicine and transportation and technology and
housing, organized labor, home care, state, local, federal governments were conveyed. The
Department has been holding hundreds of meetings with these experts to help craft a detailed and
implementable set of policy recommendations. There has been a handful of public forums
throughout the state in Plattsburgh, Buffalo, Rochester, Syracuse, New York City, Long Island,
Westchester. The Department continues to engage directly with the public on issues that people
would like to bring to our attention as part of the Master Plan for Aging and what is going to be
considered recommendations that we will develop the process to present to the Governor later
next year. The most significant milestone has been the delivery of our first formal report of the
Master Plan for Aging, which was known as the preliminary report to the Governor on August
29th, which was publicly released on September 7th.

Mr. Herbst concluded his report. To see the complete report please see pages 9 through
11 of the transcript.



PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Mr. Kraut introduced Dr. Kalkut to give the Report of the Committee on Establishment
and Project Review.

PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Gary Kalkut, M.D., Vice Chair, Establishment and Project Review Committee

APPLICATION FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

«» PHHPC Member Recusals
+« Without Dissent by HSA

% Without Dissent by Establishment and Project Review Committee
CON Applications

Acute Care Services — Construction

Number Applicant/Facility Council Action
1. 231240 C Lenox Hill Hospital Contingent Approval
(New York County)

Mr. Kraut — Recusal
Dr. Lim - Interest

Dr. Kalkut first called application 231240 and noted for the record that Dr. Lim declared
an interest and Mr. Kraut had a conflict and exited the room. Dr. Kalkut motioned for approval.

Dr. Watkins seconded the motion. The motion carried with Mr. Kraut’s conflict. Please see
page 11 of the attached transcript.

APPLICATION FOR ESTABLISHMENT AND CONSTRUCTION
OF HEALTH CARE FACILITIES

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility Council Action
1. 231161 B Queens Endovascular Center LLC  Contingent Approval
(Queens County

Dr. Lim - Recusal

Dr. Kalkut called application 231161 and noted for the record that Dr Lim has a conflict
and exited the room. Dr. Kalkut motions for approval, Dr. Berliner seconds the motion. The
motion passes with Dr. Lim’s conflict. Please see pages 11 and 12 of the transcript.
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APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Acute Care Services — Construction

Number Applicant/Facility E.P.R.C. Recommendation
1. 231049 C Montefiore Nyack Contingent Approval
(Rockland County)
2. 231254 C Rome Memorial Hospital, Inc Contingent Approval
(Oneida County)
3. 231273C Flushing Hospital Medical Center Contingent Approval
(Queens County)

Ambulatory Surgery Centers — Construction

Number Applicant/Facility E.P.R.C. Recommendation

1. 231274 C New Hyde Park Endoscopy Contingent Approval
(Nassau County)

Diagnostic and Treatment Centers — Construction

Number Applicant/Facility E.P.R.C. Recommendation
1. 231066 C Open Door Family Medical Center, Inc.  Contingent Approval
(Westchester County)
Certified Home Health Agencies - Construction
Number Applicant/Facility E.P.R.C. Recommendation
1. 231104 C Health Quest Home Care, Inc. Approval
(Certified)
(Dutchess County)

Dr. Kalkut called applications 231049, 231254, 231273, 231274, 231066, and 231104.
Dr. Kalkut motioned for approval, Dr. Berliner seconded the motion. The motion carries. Please
see page 12 of the attached transcript.

CATEGORY 3: Applications Recommended for Approval with the Following:
% No PHHPC Member Recusals
+«+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendations by HSA

NO APPLICATIONS
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CATEGORY 4: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+«+ Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 231233 E Buffalo Surgery Center, LLC Contingent Approval
(Erie County)

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 221185 E City Wide Health Facility Inc. Contingent Approval
(Kings County)

2. 231113 E WNY Medical Management Approval
(Erie County)

3. 231208 B Bronx Community Health Network, Inc.  Contingent Approval
(Bronx County)

4, 231218 B Moses Health Center Contingent Approval
(Bronx County)



5. 231223 B JAY Health, Inc. Contingent Approval
(Queens County)

6. 231265 B GMZY Health Management Contingent Approval
(Orange County)

Dialysis Services — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 211108 E Empress Dialysis, LLC d/b/a Contingent Approval
Brooklyn Community Dialysis
(Kings County)

2. 211109 E Latsch Dialysis, LLC d/b/a Contingent Approval
Westchester Home Training
(Westchester County)

Dr. Kalkut called applications 231233, 221185, 231113, 231208, 231218, 231223,
231265, 211108, and 211109. Dr. Kalkut motioned for approval, Dr. Berliner seconded the
motion. The motion passes. Please see pages 13 and 14 of the attached transcript.

Certified Home Health Agencies - Establishment
Number Applicant/Facility E.P.R.C. Recommendation

1. 231234 E Visiting Nurse Service of Ithaca & Approval
Tompkins County Inc
(Tompkins County)

Home Care Service Agency Licensures

Changes of Ownership
Number Applicant/Facility E.P.R.C. Recommendation

1. 222102 E NAE Edison, LLC d/b/a Edison Home  Contingent Approval
Health Care/Concierge Living
(Geographical Service Area: Allegany,
Bronx, Cattaraugus, Chautauqua,
Dutchess, Erie, Genesee, Kings,
Monroe, Nassau, New York, Niagara,
Orange, Orleans, Putnam, Queens,
Richmond, Rockland, Suffolk, Sullivan,
Ulster, Westchester and Wyoming
Counties)



2. 222195 E

3. 222263 E

4. 231028 E

Assistcare Home Health Services LLC
d/b/a Preferred Home Care of New
York/Preferred Gold

(Geographical Service Area: Bronx,
Dutchess, Kings, Nassau, New York,
Orange, Queens, Richmond, Rockland,
Suffolk, Sullivan, Ulster and
Westchester Counties)

Visiting Nurses Home Care
(Geographical Service Area: Albany,
Clinton, Columbia, Delaware, Essex,
Franklin, Fulton, Greene, Hamilton,
Montgomery, Otsego, Rensselaer,
Saratoga, Schenectady, Schoharie,
Warren and Washington Counties)

Cirrus Manor Residential Center, LLC
d/b/a Cirrus Manor Home Care
(Geographical Service Area: Monroe
County)

Contingent Approval

Approval

Approval

Dr. Kalkut called applications 231234, 222102, 222195, 222263, and 231028. Dr. Kalkut
motioned for approval, Dr. Berliner seconded the motion. The motion carries. Please see pages
14 and 15 of the attached transcript.

Certificates

Certificate of Dissolution

Applicant

Folts Home (Herkimer County)

Certificate of Amendment of the Certificate of Incorporation

Applicant
Faxton-St. Luke’s

Healthcare (Oneida County)

Long Island FQHC, Inc. (Nassau County)

St. Elizabeth Medical Center (Oneida County)

E.P.R.C. Recommendation

Approval

E.P.R.C. Recommendation

Approval
Approval

Approval

Dr. Kalkut called the Certificate of Dissolution of Folts Home. Dr. Kalkut also called the
Certificate of Amendment of the Certificate of Incorporation for Faxton-St. Luke’s Healthcare,
Long Island FQHC, Inc., and St. Elizabeth Medical Center. Dr. Kalkut motioned for approval
and Dr. Berliner seconded the motion. The motion passed. See pagel5 of the attached transcript
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CATEGORY 3: Applications Recommended for Approval with the Following:

+ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+«+ Contrary Recommendations by HSA

NO APPLICATIONS

CATEGORY 4: Applications Recommended for Approval with the Following:

+ PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+«+ Contrary Recommendation by HSA

NO APPLICATIONS
CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS
Dr. Kalkut concluded his report. Mr. Kraut thanked Dr. Kalkut.

REGULATION

Mr. Kraut introduced Mr. Holt to give his Report of the Committee on Codes,
Regulations and Legislation.

Report of the Committee on Codes, Regulation and Legislation

For Adoption

20-22 Amendment of Sections 405.11 and 415.19 of Title 10 NYCRR
(Hospital and Nursing Home Personal Protective Equipment (PPE) Requirements)

23-09 Repeal of Section 2.61 from Title 10, Amendment of Sections 405.3, 415.19, 751.6, 763.13,
766.11, 794.3 & 1001.11 of Title 10 & Sections 487.9, 488.9 and 490.9 of Title 18 NYCRR
(Removal of the COVID-19 Vaccine Requirement for Personnel in Covered Entities)

20-06 Amendment of Part 2 and Section 405.3 of Title 10 NYCRR
(Investigation of Communicable Disease)
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For Emergency Adoption

20-06 Amendment of Part 2 and Section 405.3 of Title 10 NYCRR
(Investigation of Communicable Disease)

23-07 Amendment of Section 405.45 of Title 10 NYCRR
(Trauma Centers — Resources for Optimal Care of the Injured Patient)

For Information

23-07 Amendment of Section 405.45 of Title 10 NYCRR
(Trauma Centers — Resources for Optimal Care of the Injured Patient)

23-18 Amendment of Section 2.1 of Title 10 NYCRR
(Communicable Diseases Reporting and Control - Adding Respiratory Syncytial Virus (RSV)
and Varicella)

Mr. Holt introduced 20-22 Amendment of Sections 405.11 and 415.19 of
Title 10 NYCRR (Hospital and Nursing Home Personal Protective Equipment (PPE)
Requirements) and motioned for adoption. Dr. Kalkut seconded the motion. The motion carried.
Please see page 16 of the transcript.

Mr. Holt then introduced 23-09 Repeal of Section 2.61 from Title 10, Amendment of
Sections 405.3, 415.19, 751.6, 763.13, 766.11, 794.3 & 1001.11 of Title 10 & Sections 487.9,
488.9 and 490.9 of Title 18 NYCRR (Removal of the COVID-19 Vaccine Requirement for
Personnel in Covered Entities). Mr. Holt motioned for adoption. Dr. Berliner seconded the
motion. The motion passed. Please see pages 16 and 17 of the transcript.

Mr. Holt introduced 20-06 Amendment of Part 2 and Section 405.3 of Title 10 NYCRR
(Investigation of Communicable Disease) for emergency adoption and adoption. Mr. Holt
motioned for adoption. Dr. Kalkut seconded the motion. The motion carried. Please see page
17 of the transcript.

Mr. Holt introduced 23-07 Amendment of Section 405.45 of Title 10 NYCRR
(Trauma Centers — Resources for Optimal Care of the Injured Patient) for emergency adoption
and for information. Mr. Holt motioned for emergency adoption. Dr. Torres seconded the
motion. The motion passes. Please see pages 17 and 18 of the transcript.

Mr. Holt introduced 23-18 Amendment of Section 2.1 of Title 10 NYCRR

(Communicable Diseases Reporting and Control - Adding Respiratory Syncytial Virus (RSV)
and Varicella) and stated this is for information. Please see page 18 of the transcript.
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HEALTH POLICY

Next, Dr. Rugge provided a report of the activities of the Health Planning Committee.

Dr. Rugge stated that a key part of the recent work of the Health Planning Committee is
drafting with the help of the Council Chair a new statement of roles and responsibilities for the
Planning Committee. The health care system under severe stress and is in need of help with
many care providers facing possible collapse. At the same time, our perception is it's just
impossible to imagine proceeding with system wide wholesale reform all at once. The idea was
to try to find opportunities for beginning the reform and see where it takes us.

Dr. Rugge advised that the State Emergency Services Council came to PHHPC with a
request for help with the very long delays in ambulance waiting times, offloading times. This
seemed like kind of a poetic opportunity looking at starting a health care reform at the ambulance
ramp to the ED. Dr. Rugge noted that with the help of Dr. Morley and his staff and Dr. Heslin,
two special opportunities seem to be uncovered. One is taking a look at the use of the EDs for the
treatment of mental health problems and oral health problems. Two sets of problems for which
the staffing and the expertise was simply not available in the conventional ED setting. As a next,
the committee held more committee meetings, workgroup meetings as educational sessions. The
committee held three workgroups first on mental health with Commissioner Sullivan from OMH
describing a comprehensive emergency program for mental health services involving identifying
someone to call using a 988 number instead of 911 someone to come by way of mobile crisis
center and somewhere to go both for crisis stabilization centers and for crisis residences. These
programs were initiated in 2020 with grants support now being come available and new funding
in the amount of $3.5 million to begin to develop these programs and expand them around the
state.

Dr. Rugge then moved onto the topic of dental care. That is that 17% of avoidable E.R.
visits accounted for by dental pain. The Committee looked into what is being done elsewhere by
way of averting emergency department use for dental trouble. One was the use of by licensing
dental therapists providers who could be more available to those patients on referral. The other
being a dentistry trio system where 911 calls are diverted to a special dental call number with a
nurse doing an over the phone evaluation to decide is this really an emergency that needs to go to
the hospital or make a referral phone call to a on call dentist? Does this person need antibiotics?
What about a referral? Going beyond that to establish a referral places, mobile dental youth vans,
FQHCs and other opportunities for dental care.

Dr. Rugge noted the third and most recent update since the last council meeting, we had a
review of EMS thanks to Mr. Dziura and Mr. Greenberg. With eighteen regions not identified
with any other regions. Some 5,000 vehicles, 33,000 active EMTSs organized, in some cases
professionally as careers and others as volunteers and also as hybrids. Very complex with its own
system of councils and committees adjusting and readjusting and looking at how best to adapt to
the local conditions. There have been several initiatives undertaken to try to improve or redirect
services to the most appropriate setting. Starting with most notable being the ET3 program, a
program using community personnel to do treatment, triage and transfer when necessary. A
striking program has been taken up by twenty-five agencies in New York State, accounting for
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50% of all the emergency calls. There's only one catch, and that is this is a CMMI funded
program for Medicare and Medicaid. Far in advance of expectations, it is being terminated this
December. There is this initiative that has been stopped. There have been a number of other
parallel or corollary initiatives. Dr. Rugge stated that perhaps, the most notable being a 911 nurse
navigation system where 911 calls are diverted to again, another phone system, another on call
system, allowing a nurse to do an evaluation about what was really needed here, perhaps other
than a trip by ambulance to the hospital. This has been developed by Global Medical Response, a
venture corporation, a for profit corporation that has successfully identified or begun systems in
twenty-five systems in thirteen states, including four systems in New York. The outcome mix is
interesting. Of these calls to 911 23% result in self-care with the encouragement by the nurse.
34% mean refer to a FQHC or an existing urgent care center. 34% for basic transport BLS
service. Only 1% by ambulance for ALS. Showing the need for redesigning our system. Dr.
Rugge then stated in addition, there have been a number of other services, again, using EMTSs in
new ways in the hospital setting, doing prehospital care, or doing a post hospital care with follow
up and coordination. Most all of which have been grant funded with grants disappearing or
capital that has also disappeared due the problems with a certain silicon bank that have made
financing no longer available.

Dr. Rugge said the committee has received background information in terms of what is
out there, what is happening around the nation, what is happening in this state that we can build
upon by way of new initiatives with two major thrusts. One being how to do E.R. diversion, how
to be sure that a 911 call doesn't automatically lead to an ambulance at the doorstep of the home
traveling to the hospital. Even though we have reimbursement issues where only hospitals are
reimbursed only if they make that trip to the hospital and have a certificate of necessity. The
second major thrust is what to suggest, what to recommend by way of service programs are
available for those people now in the E.D., who could have better care, more appropriate care
provided at a lower cost. Seems natural. Dr. Rugge noted that yet we know how difficult this is.
Every aspect of the health care system seems to be balkanized, hyphenated, circular and around.
The committee’s charge working as a counsel with DOH to find opportunities for reform that
will allow for better care, lower costs at a time when health care has changed over the course of a
generation. He explained the generation that he has lived out in such significant ways. When he
started practice, ambulances came to our very first center. We took care of the people there when
we could. Sent the ambulance on. Any number of times he rode with that ambulance as a person
to make a difference, provide the care. This was a time when there were two places to get health
care. Go to your doctor in his office or go to the hospital. How health care has changed. We have
telehealth. We have all kinds of other providers. We have home services. Yet we do have a
regulatory or a reimbursement system that has addressed all these opportunities and found how
they can work. Dr. Rugge stated that starting at the ambulance door, the ambulance ramp the
hope is that working together, this council and DOH, we can find opportunities, make
suggestions. Because we are a council for public health and health planning we have the
opportunity to approach not only DOH, but also the other agencies. We can look for help
wherever help can be found. That is our charge. | see this is a real test of what's possible by way
of taking governmental initiative to make a difference with a system that needs help.
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Dr. Rugge advised that at the next Council meeting we will have had a committee
meeting and begun to outline if at least an initial set of recommendations for changes in policy,
change in the regulations, new reimbursement that may involve everything that DOH certainly
does and we know about by passing of those motions, but also the DFS starts by creating
expectations for our insurance companies and that OMH does by way of providing mental health
services and on and on. The Council has the opportunity of taking a very broad look, making
very specific suggestions in the hope that we can make a difference.

Dr. Rugge concluded his report. Please see pages 18 through 20 of the attached
transcript.

REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Report on the Activities of the Office of Health Equity and Human Rights

Mr. Kraut introduced Ms. Kim to give the Report on the Activities of the Office of Health
Equity and Human Rights.

Ms. Kim gave some highlights of the AIDS Institute. The Department’s eigth annual
New York State Ending the Epidemic Summit and the 25th Annual World AIDS Day is
scheduled for November 28th through November 30th. This is the first time these events will be
happening in person since the pandemic. It is a really great opportunity. The Commissioner did
highlight the procurements that have been recently issued by the AIDS Institute's Office of Drug
User Health. Staff is working diligently with the New York State Office of Addiction Services
and supports the New York State Office of Mental Health and other state agencies to make
available funding opportunities from New York State's Opioid Settlement Fund. Ms. Kim noted
that the Commissioner did mention two of the three requests for applications that have been put
out. Altogether the Department has made available over $28 million in the Opioid Settlement
Funding to help develop programs across the state for opioid use disorder.

Ms. Kim stated that the mission of the Office of Diversity, Equity and Inclusion in the
Office of Health Equity and Human Rights is to be a trusted source for promoting anti-racism,
equity and just practices for the department through the collaboration of public policy,
organizational strategy, workforce training, and supportive services, as well as community
planning. There are several accomplishments that Ms. Kim noted, the Director of the Office of
Diversity, Equity and Inclusion serves as a designated liaison for the Executive Chambers
Boards and Counsels Pilot Program. The goal of that program is to increase diversity and
inclusion of membership across boards, commissions and councils of select state agencies. The
Office of Diversity, Equity and Inclusion has collaborated with other offices within the
Department, namely the Office of Aging and Long-Term Care on DEI efforts specific to their
committees and the Office of Public Health on workforce development efforts. The Office's
Center for Workforce Training and Supportive Services has distributed a CDC COVID-19
Health Disparities grant to provide care through mobile health vehicles to support communities
with the implementation of clinical and non-clinical services. The deadline for that RFA recently
passed. These staff are actively reviewing and will be continuing with the next steps for that
RFA.
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Ms. Kim said the Center for Workforce Training and Supportive Services is finalizing a
health equity survey for all DOH employees to assess staff's knowledge and awareness of health
equity and its impact on public health and other health practices. From the Health Equity Impact
Assessment Unit, the unit launched educational webinars to assist facilities and stakeholders
across New York State with the Health Equity Impact Assessment Statute. The first educational
webinar for the public was conducted on August 28th and the second educational webinar
scheduled for September 14th. These are meant to be recurring regular public webinars

Ms. Kim gave an update on the Office of Minority Health and Health Disparities
Prevention, funding was earmarked to serve the most vulnerable communities across New York
State for long COVID. OMH, HDP initiatives are charged with bringing culturally competent,
uniquely crafted health and wellness programs to legislatively identified minority areas as
defined by Public Health Law. We have brief updates on local health department's use of that
long COVID funding in your written report.

Lastly, Ms. Kim highlighted that the Office of Health Equity and Human Rights is the
lead in compiling and consolidating comments for a federal Health and Human Services
proposed rule affirming nondiscrimination protections for in HHS grants. These are the grants
that are administered by the Federal Health and Human Services Agency. Those protections,
particularly for LGBTQ plus individuals. The Department will be submitting those comments
with the approval and the coordination of the executive chamber in advance of the federal
government September 11th deadline. you.

Ms. Kim concluded her report. To view the complete report please see pages 21 through
23 of the transcript.

PUBLIC PORTION OF AGENDA ADJOURNED FOR EXECUTIVE SESSION

Mr. Kraut asked for a motion to suspend and adjourn the public portion of the Full
Council meeting and to go into executive session to consider a report of the Committee on
Health Personnel and Interprofessional Relations. Dr. Berliner motioned for adjournment and
Dr. Kalkut seconded the motion. The motion carried. Please see page 24 of the transcript.

PUBLIC PORTION OF FULL COUNCIL RE-OPENED

Report on the Activities of the Office of Primary Care and Health Systems Management

Mr. Kraut introduced Dr. Morley to give the Report on the Activities of the Office of
Primary Care and Health Systems Management

Dr. Morley stated that on August 18" the Bureau of Emergency Medical Service received
a notification from the Beekman Fire District that effective midnight August 23rd they would no
longer be available to respond to Green Haven Correctional Facility for medical related
emergencies. The Department was notified by Beacon Fire District that they would not respond
to 911 calls in the Beacon Fire District. Beacon, which is different than Beekman Fire District, is
adjacent to Beekman. The information was communicated directly in a letter to the New York
State Department of Corrections and Community Supervision.
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Dr. Morley noted that the health care industry continues to be one of the top two targeted
for cyber security crimes. Currently there are no regulations to stop to set a baseline standard for
cybersecurity preparedness at hospitals. The Department is currently soliciting feedback and
working on promulgating regulations to ensure all facilities keep patient data as safe and
protected as possible. The Department has conducted several rounds of listening and feedback
sessions across the state. Dr. Morley stated that theeEmergency preparedness drill took place the
first week of Septmeber in New York City. The drill was based upon a hurricane and required
evacuation from Zone One facilities. The facility went particularly well. Over 95% of simulated
transfers went very smoothly and timely.

Dr. Morley provided and update on the Narcotic Enforcement, DEA and Telemedicine.
On August the 7th, the DEA announced that they are conducting public listening sessions to be
held on September 12th and 13th to receive additional input concerning the practice of
telemedicine with regards to controlled substances and potential safeguards. In addition, DOH is
working to align state prescribing regulations with the federal DEA telemedicine flexibilities.

Dr. Morley advised that the New York State Physician Profile website has been updated.
The purpose of the website is to enable the public to review information about all licensed
Doctors of Medicine and doctors of osteopathy who are registered to practice in New York State.
Updates and new enhancements to the website include the following: advanced search to make it
easier to find a physician, a link that takes users directly to the New York State Department of
Health where they can file a complaint, formatting improvements for better accessibility and
improved reading experience, a login for physicians that directly connects them to the health
commerce site where updates can be made.

Dr. Morley announced that the Center for Provider Oversight, a Catholic health system of
Buffalo's new hospital in Lockport is scheduled to open in October. In the meantime, there
remains an off-campus emergency department under the Mount Saint Mary license that opened
on the 17th of June and continues to provide emergency care and transport for admissions. Wynn
Hospital is on schedule to open in October. The number of medical surgical beds for the Wynn
Hospital will be 147 beds lower than the number of beds currently certified by St Luke's
Frankston and Saint Elizabeth's. There will also be three less certified maternity beds, four less
neonatal ICU continuing care certified beds and fourteen less certified pediatric beds, six less
psychiatric beds. The University of Vermont Alice Hyde preliminary approval has been received
from CMS to convert to a critical access hospital. Conversion to the Critical Access Hospital will
require and will result in decertification of thirty-nine medical surgical beds and all six of the
intensive care units. The total count of beds will be reduced from seventy to twenty-five.
Hospital Clinical Staffing Plan, Template and Webinar. The hospitals are required to submit a
clinical staffing plan to the department by July 1 of each year. The Department received the
clinical staffing plans from all hospitals. The Department also required a template to be
submitted that summarized the plan for comparative analysis.
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Dr. Morley explained that the request for closure of the Burdett Maternity Unit in Troy
remains under review, and Wyoming County Community Hospital has submitted plans to close
inpatient obstetric services and it remains under review.

Dr. Morley concluded his report. Please see pages 25 through 27 of the transcript.

Report on the Activities of the Office of Public Health

Mr. Kraut introduced Dr. Bauer to give the Report on the Activities of the Office of
Public Health.

Dr. Bauer began her report by sharing with the

Dr. Bauer stated that the Public Health Committee met on August 24th. The committee
would like to meet on a much more regular basis about five times a year to coincide with the
Codes Committee. The Public Health Committee is eager to advance its leadership role in
shaping the prevention agenda, especially as we plan for the next cycle and also is eager to help
the department address key public health topics of interest that might benefit from the attention
of the committee. The committees noted that their meetings are a forum to bring attention and
kind of a bully pulpit to public health issues that may not be receiving adequate attention or
resources. In the Department’s consultation with the Public Health Committee at the August 24™
meeting, we agreed that public health workforce was one such topic of interest to the Public
Health Committee, an urgent issue of the Office of Public Health and local health departments
and one that may not be getting sufficient attention. The committee noted that the public health
workforce is distinct from the health care workforce, which of course is also in urgent need of
attention. The Public Health Committee will focus on the public health workforce specifically.
The August 24th meeting of the Public Health Committee focused on the prevention agenda.
Deputy Commissioner Adam Herbst from the Office of Aging and Long-Term Care joined the
meeting and provided a presentation on the Master Plan for Aging. The master plan is taking an
age friendly and more public health approach focusing on housing and transportation, health and
wellness, substance use, nutrition.

Dr. Bauer explained the National Association of County Health Officials also presented
to the Public Health Committee sharing findings from a recent survey of local health departments
regarding their experiences implementing the prevention agenda in the current 2019 to 2024
cycle. NYSACHO highlighted several takeaways, including that local health departments largely
find value in the prevention agenda, especially as they noted, opportunities to engage the
community and expand and strengthen partnerships throughout the community. Other findings
from the survey were that local health departments are open to changes to the prevention agenda
framework and are eager for more guidance on how the prevention agenda can be used to
improve public health at the county level. This is an important observation, signaling that we
really do need to work harder in terms of the making the prevention agenda deliver its public
health value for the state and for our counties and local health departments. Local health
departments also recommended a longer implementation period for the prevention agenda. We
have two three-year cycles within a six year cycle. They would like one long six-year cycle so
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that we're not stopping in the middle re-upping a plan, but we can work that plan over the full six
years.

Dr. Bauer mentioned the Office of Public Health was asked to provide some priority
topics to be taken up by the Public Health Committee and public health workforce was one that
was chosen to be pursued. In terms of prevention agenda updates, just quickly, the Department of
Health Steering Committee continues to develop a couple of state health improvement plan
proposals that will present to the Public Health Committee in early November. Before that time
in September 21st the Department and Public Health Committee will receive some additional
feedback from the Ad Hoc Committee. Two proposals have been getting developed, one that
kind of maintains but tightens up the status quo, the current proposal and another that tries to
transform and modernize the approach. The Department will provide both of those to the Public
Health Committee.

Dr. Bauer also gave a quick update on the CDC Public Health Infrastructure Grant, which
supports strengthening of the public health workforce, public health infrastructure and public
health data systems. The Department has hired a Workforce Director who is now busy hiring 80
plus additional positions supported by that grant. The Department also has our evaluation lead on
staff. 40% of our workforce dollars, 40% of the $133 million have been directed to local health
departments, the fifty-seven local health departments outside of New York City, which received
its own CDC award. Those fifty-seven contracts have been executed. Local health departments
are working on their budgets and strategies. She noted that among the metrics that CDC is
tracking closely with this grant are sort of HR metrics in terms of hiring. Vacancies, turnover,
attrition, time to hire from posting to onboarding. Not just for the grant supported positions, but
for the whole Department. This is really going to help us become a more efficient hiring
operation within the Department of Health and within HRI and really help us double down on
strengthening the public health workforce.

Dr. Bauer concluded her report. Please see pages 27 through 31 of the transcript.

ADJOURNMENT:

Mr. Kraut announced the upcoming PHHPC meetings and adjourned the meeting.
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NEW YORK STATE DEPARTMENT OF HEALTH
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL
FULL COUNCIL MEETING
SEPTEMBER 7, 2023 10:15 AM
EMPIRE STATE PLAZA, CONCOURSE LEVEL, MEETING ROOM 6, ALBANY
TRANSCRIPT

Mr. Kraut I'm Jeff Kraut. I'm Chair of the council. | have the privilege to call to order the
September 7th, 2023, meeting of the Public Health and Health Planning Council. |
welcome members, staff from the department, participants and observers. As a reminder
for our audience viewing this meeting via the webcast. There's a form that we need
everybody to fill out to record your attendance in the room here. It's required by the
Commission on Ethics and Lobbying and in compliance with Executive law Section 166.
We also provide this form for you to fill out on www.HealthCare.Gov under Certificate of
Need and appreciate if you would email those completed forms to
Colleen.Leonard@Health.NY.Gov. We thank you for helping us to do this. We are subject
to the Open Meeting Law. We broadcast over the internet. Please keep your microphone
on mute. | ask to avoid the rustling of papers and side conversations and not to talk over
one another as we are also captioning here. The first time you speak, please identify
yourself. This will help us in assistance to the broadcasting meeting. | want to encourage
members of the public, staff to join the department Certificate of Need Listserv. We go to
great lengths to publicize the agenda and to make information available to the public. The
PHHPC unit regularly sends out important council information and notices such as our
agenda, meeting dates and policy matters. There's printed instructions outside of the room
to join the listserv, or just contact Coleen Leonard. I'm also very pleased and excited to
announce that Dr. Patsy Yang has agreed to serve on the Health Planning Committee. Dr.
Rugge and | have appointed her to do so. We really appreciate your volunteering to serve
and we know your years of experience and your wealth of knowledge is going to be a
great asset to that committee. Thank you so much for agreeing to do that. Please note that
in order to maintain a quorum, I'm going to have to rearrange today's agenda. What's our
number? We need fourteen members to conduct business. We are at fourteen members.
We're expecting the Commissioner to join us closely. That'll put us at fifteen, which means
we are very close to just keeping it done. I'm going to try to move the meeting around
depending on the time to maintain the quorum, particularly on projects where we may have
one or two people in a conflict. We're going to hear today from the Commissioner who's
going to give a report for the department. Mr. Herbst is in Buffalo on department business.
I'm going to ask him to join us after the Commissioner, and then we're going to go into
project review to open up on a number of applications. We'll go to regulation, we'll go to
health policy, and then we'll come back to get the department reports so we maintain our
guorum to do our business today. Just to remind people that members of the council, most
of the guests, we have combined and batched Certificate Of Need applications. Members,
take a look at how we've batched the applications. | think we've done it in the way we
normally do it, but if you'd like any project that is included in a batch to be removed and
moved into a different category or considered separately outside of the batch please just
let Colleen know and | will do that before we move.

Mr. Kraut I'd like to have a motion to adopt the June 29th, 2023, PHHPC minutes. May |
have a motion from Dr. Berliner, a second from Dr. Torres.

Mr. Kraut Is there any changes that need to be done?

Mr. Kraut Hearing none, I'll call for a vote to accept them.



Mr. Kraut All those in favor?
All Aye.

Mr. Kraut Opposed?

Mr. Kraut The motion carries.

Mr. Kraut Dr. McDonald will be joining us shortly. Why don't | go to Mr. Herbst, who's on
right now, who's going to join us from Buffalo and will allow him to give his report.

Mr. Kraut Mr. Herbst.

Mr. Herbst I'm here.

Mr. Kraut Okay.

Mr. Herbst One second.

Mr. Kraut Okay.

Mr. Herbst Good morning.

Mr. Kraut Good morning, Adam.

Mr. Herbst Let me know when I'm ready.
Mr. Kraut You're fine.

Mr. Kraut Maybe we can blow up Adam.
Mr. Kraut There you go.

Mr. Herbst Thank you.

Mr. Herbst Good morning. My name is Adam Herbst, Deputy Commissioner for the Office
of Aging and Long-Term Care. | wish everyone a happy Thursday. | want to go through a
handful of things that are in my report, starting with hospice and a regulation update. As
I've indicated in my remarks at the June 29 PHHPC meeting, New York State has the
lowest utilization of hospice services in all states. In addition to the length of stay, and |
apologize. I'm in a public room right now, if there's a lot of background noise. As the Office
of Aging in Long Term Care is actively pursuing options to increase awareness and
expand the use of hospice care. It's clear from a review of the current hospice regulations
and discussions with the various stakeholders that the current method of determining need
is outdated. Currently, the need methodology is based on a complicated formula that
considers, among other factors, terminal cancer rates in various geographical regions
across the state. This leads to few applicants who can qualify for an article 40 hospice
license, which has cascading ramifications for all of us in New York. My office has recently
drafted new regulations and will present a regulation package to PHHPC for informational
and discussion purposes with the goal of implementing a simplified, fair and efficient new
hospice public needs methodology. This needed reform is only the first step in advancing



effective ways to increase hospital utilization in New York State. In the coming months
we'll partner with this body, PHHPC and various stakeholders on ways that we can
educate New Yorkers, including the medical professions on the benefits of hospice care in
New York. We look forward to discussing hospice and palliative care issues with PHHPC
in the coming months, and | welcome discussion on this and the other issues affecting
long term care in the upcoming meetings. | just want to also highlight the certified home
health agencies update in the same vein as the hospices were actively addressing ways to
further the availability and quality of home care services in New York. It's imperative that
those entities which are qualified and willing to provide home health care services be given
the opportunity to do so. CHHAs or certified home health agencies play an important role
in New York home health care continuum. In many discussions on long term care issues
the need to reform the Certificate of Need licensure process for CHHAS is a repeated
theme, and my office is committed to that goal. In the coming months OALTC will present
draft regulations for PHHPC allowing for a request. It's temporary and short term when
applications to be accepted for consideration with approval.

Mr. Kraut | don't know if you hear us. You froze.

Mr. Kraut Adam, we're going to pivot if you can hear us, and we'll see if we can correct the
technical issues that are preventing you from communicating.

Mr. Kraut It's now my pleasure to hear from your boss, Commissioner McDonald. Thank
you very much for joining us. He's going to update the council about the department's
activities since our last meeting.

Commissioner McDonald Thank you, Jeff.

Commissioner McDonald It's really great to be with you here today in Albany. It's fun to
actually see familiar faces at this point. I've actually been here around long enough I'm
actually knowing more people in the room than | didn't. That's kind of a fun feeling for me
too.

Commissioner McDonald I'm just going to start briefly talking about COVID. | do have to
admit to you, | treasure the day when my comments will not begin with talking about
COVID, but that day is not today. Part of what | want to just underscore is COVID is a
treatable disease. | think it's just important for us to have that context around this. It's been
a long three and a half years, but it really is a treatable disease. You know, one of our
main messages right now is if you're somebody who has symptoms of COVID, and | think
we all know what that is, is please test yourself and go to your health care provider and be
evaluated for treatment. My message to health care providers is please do evaluate
people for treatment. Like with other infectious diseases, we examine people, we evaluate
them, we decide if treatment is the best option for them. | think that's really important. I'll
just share with you | had COVID at the end of July. | went to an outside sporting event. It
was a Met game. They won. | really don't get to Citi Field that often, but it is what it is. Part
of what I'll say to you is it's interesting. | was tested. | tested myself at home. Four hours
after symptoms, | was positive. | was like, oh, my goodness. Three and a half years of
playing dodgeball and it finally got me, right? It is what it is. But of course, I'm up to date on
my vaccines. No shock, right? You know, | think one of things about me that was like, |
have a primary care provider, contacted my primary care provider. You know, within
twenty-two hours of my diagnosis, | had taken my first dose of paxlovid, which was
interesting. Within sixteen hours of my first dose of paxlovid | could tell | am heading in the
right direction here. It bothered me | was ill. | was glad | was treated. | think, you know,



part of why | share my story with you is | think it's important we think back to this. Like, |
can't think of any virus that's ever been in the planet's history that's been so well-studied
as this one. We do study it a lot. Part of why we do this, we want to be vigilant. | want to
talk a little bit about BA.2.86 at this point. The folks at Wadsworth extremely vigilant when
it comes to seeing what we're doing with BA.2.86. It's got our attention because it's
different. It's not an Omicron sub variant. It is different. You know, right now we've
detected it in wastewater in New York. I'm not aware of any human cases in New York yet,
but doesn't mean they're not here, but we're looking for it. What | mean by we're looking
for is we're doing surveillance. We'll be doing some more in nursing homes in the coming
weeks just to look for more specimens. We do a whole genomic sequencing and find it.
One of things | want to underscore is right now the dominant strains in New York are the
Omicron variants, the one the vaccines designed for, the one the therapeutics we know
work for. There's every reason to believe that therapeutics will work against any other
variant like BA.2.86 That might come our way. The preliminary stuff I'm seeing about
immunizations look promising as well. Part of why | want to put that is... | think it's
important to understand this is different. We're being vigilant. We're paying attention.
We've never paid attention to a virus like we've done this one. When this stuff hits the
news the way it does and it occupies the news cycle the way it does for some people this
can really be stressful. I think we just need to have perspective. We're paying attention to
this. Better the devil you know. We're being vigilant on top of this. | think to me, my
message is if you're a member of the public, | would find some assurance in the fact that
everybody's paying attention to this so we know what we're dealing with. | think that's just
an important reminder for people. Let's just keep perspective on this. We're paying
attention to it, but right now it's a treatable disease and I'm happy about that. | want to
pivot a little bit to talk about influenza. We talk a little bit about the triple threat we
experienced last year. It's that time of the year where when we talk about RSV and flu and
COVID, we have to remember it's flu season, right? You can go get your flu vaccine now if
you're interested. You know, for most people, September and October is the best time of
the year to get your flu vaccine. You know, preliminary estimates I've seen from CDC from
last year show that people who are vaccinated against the flu are about 40 to 70% less
likely to be hospitalized. | plan on getting my flu vaccine in the coming week or two at a
local pharmacy where | usually go. I'd like to pivot now to talk a little bit about respiratory
syncytial virus. I've been a pediatrician for thirty-three and a half years. I'm a very old
doctor. | know | don't look old, but | am. It's just interesting. To me, it's like | don't think |
ever anticipated having a conversation with you about preventing RSV. | think this is really
historic and significant that we could be doing this. RSV has always been one of those
diseases where you kind of just muddle through with it. As a pediatrician, you gave the
kids oxygen, I.V. fluids, you muddle through. The ones who stayed home parents were
miserable, suffering all night with their kids. It was tough. We're in a very interesting time
right now where we have two vaccines for people 60 and older. It's generally designed for
people who have co-morbidities. I'll give you an example. We're going to give you the
example of my Mom who's 87 in a nursing home. She's got Alzheimer’s. She's got
diabetes. My Mom is someone who should get the RSV vaccine, and that's going to
happen. Mom's going to get the vaccine. Dad, on the other hand, is almost 93, three
weeks from yesterday. He's going be 93, which I'm hoping to make that milestone
someday in my life. Dad's got heart disease. He's 93. | mean, this is a guy who doesn't buy
green bananas. He's walking and talking and living in independent living, but, you know,
he's almost 93, right? My Dad's going to be someone who we're going to get the RSV
vaccine for him as well. Part of what I'm encouraging people do is have a conversation
with your health care provider and see if RSV vaccine is right for you. I'm not here trying to
help any private company. What I'm trying to do is prevent New Yorkers from ending up in
hospitals and quite frankly, not being sick. This is why my Mom and Dad are going to be



getting the RSV vaccine. One of the things | want to throw out to you too is we did some
work with the State Education Department. You can get RSV vaccine at pharmacies. A lot
of pharmacies have it now. You can get it with a non-specific patient order. | don't know
that pharmacies have those non-specific patient orders yet, but it's one of those things
where if someone wanted to go to a pharmacy, this is what we're planning for this year.
We did this with the State Education Department. There's a law passed that allowed us to
do this. | was able to work with Commissioner Rosa and her team with my team. | think we
did a nice job of making it possible. Just trying to make the vaccine accessible for folks so
people can get this. Other topics we want to talk about today here. RSV vaccine for babies
is a little bit different. It's really a monoclonal antibody. It's not being marketed as a
vaccine, more so as a drug, but it's a 50 milligrams dose at the beginning of the season.
It's named Beyfortus. The generic name is Nirsevimab. The thing about RSV for babies,
the way you prevent it is you give a dose and then the good for 150 days. I'm excited
about this just because | can't underscore how frustrating it is when you're taking care of
somebody and you've literally nothing to offer them as far as therapeutics go. | just can't
tell you how often I've seen babies, just normal babies just not do so well with RSV. |
mean, | think about one of the patients | had a couple of years ago, a beautiful two-month-
old baby, and came in and saw one of my partners. You know, looked like for all the world,
the little two-month-old had a cold. Checked and was RSV positive. Baby's drinking well.
Doing well. Not a lot of moving parts here. Send the baby home. No one saw the baby
being on a ventilator two days later and in the pediatric ICU at a hospital in Connecticut.
The baby did recover and did well. My goodness, what a stressful time for Mom and Dad.
Obviously, some babies are higher risk than others, but it's like, why would you take a
chance when you have something out there that's interesting? I think it would be wonderful
addition to what we have. To me, this is a very historic time when we look at what we can
do with respiratory syncytial virus. I'm excited about this. | think it just speaks to the power
of science and the power of what we're creating. It just really, to me is a great time to be in
medicine. | think it's a great time to be in public health, quite frankly. | would love to see the
day where doctors of tomorrow really don't know what RSV is because it was so effectively
treated. You know, it's interesting, when | started medical school back in the eighties, there
was this new vaccine called Haemophilus influenzae Type B or Hib. | can tell you in my
career, I've seen less than a handful of cases of influenza Type B. Oh, they got my
attention when they did. | just think it speaks to the power of vaccines and how they can
take diseases that we're so used to and make them memories of the past. We have a lot to
be excited about there. | always want to talk to you about the progress we're making at the
Department of Health regarding workforce. I like what I'm seeing as far as recruiting and
retention goes. Every two weeks | look at a report that shows how are we doing with our
staffing at the Department of Health? You know, it's no secret the Department Health went
through a very difficult time during the pandemic. Every two weeks I'm seeing incremental
progress. It's slow, but we're seeing incremental progress at the New York State
Department of Health. I'm very thankful to the team | have. | have a very resilient group of
people. Don't get me wrong, I'm thankful for the service of those who have left, but | want
to make sure it's really clear that | have a really good group of subject matter experts at the
New York State Department Health. | never take them for granted. | wake up every
morning thankful that | get to lead them, but I'm very pleased with the progress we're
making this week and | think we're going to make more. I'm excited about what the rest of
the year is going to bring. | want to take a little bit of time to talk about statewide for health
care transformation. I'm pleased to announce that applications for statewide health care
transformation are expected to come out soon. More to come regarding this amount and
how to apply, but do expect to see something coming in the coming weeks about
statewide. One of the things I'm also paying attention to is... | think it was no secret one of
the biggest challenges for hospitals and to some extent nursing homes was just staffing



and quite frankly, paying outrageous labor costs and having unpredictable labor costs for
hospitals. I'm glad that on August 1st, a new law took effect that marks an important step
toward making the cost of traveling nurses and other temporary labor more transparent.
The law requires these health care agencies to register with the Department of Health,
give us financial reports and include nurses registry license under Article 11 general
business laws. I'm excited about this. | think regulating these temporary staffing entities is
going to help us in the long run and help our hospitals and other licensed entities control or
at least have some predictability of labor costs. Just a little word about Medicaid renewal.
Very grateful to our team for what we're doing of Medicaid renewal. We think about the
public health emergency unwind. We certainly want to make sure that we're doing what
we're supposed to be doing, but we're doing a very thoughtful job here. I'm very pleased
that we have re enrolled 69% of people eligible, which is much better than the national
average. It's not by accident. We have a large array of assistance and people who are
working on this to help people re-enroll as best they can, redetermine their eligibility. I'm
very pleased with what the team is doing. Just going to close with a comment about the
overdose epidemic in New York State. We've been challenged with this since before the
pandemic, through the pandemic and it's going to be some are going to live with for a long
time. Some of you might have read that Governor Hochul established the Interagency
Overdose Task Force, something the Department of Health is leading with the Office of
Addiction Services and Support. We had our first meeting in this very room a couple of
weeks ago, which | thought went off really well. It was great. Really it's about having state
agencies come together and just look, how can all of government work together on this to
try to do some things that make a difference? What are some policy ideas that we haven't
implemented yet? What are some stones we haven't looked under? What are some things
we can do? It's nice to see all of government working together in this. There'll be a report
generated for this in the Fall. There's five more meetings planned coming up in the next
two months. I'm going to be part of all those and look forward to that. | do want to talk a
little bit too about...There's been some new funding opportunities through the Opioid
Settlement Fun totaling $8 million. One's going to expand harm reduction services for
priority populations for people who use drugs with the applications due October 3rd. It's
seven and a half million dollars over two years. Another one is going to develop a
comprehensive corner training program in New York with applications through October
5th, which has got $400,000 over two years. Some nice things rolling out in that regard. I'm
glad to be with you today. Thank you so much for my comments and look forward. You'l
hear what the deputy commissioners have in their report soon after that. Thank you.

Mr. Kraut Thanks, Commissioner.

Mr. Kraut Questions for the Commissioner?

Mr. Kraut Dr. Berliner.

Mr. Kraut Well, let's get him a mic, though.

Mr. Kraut Thank you.

Dr. Berliner Commissioner, this is a hypothetical. Are there any circumstances under
which you could foresee re mandating masking or changes in school attendance where

people go to school due to COVID or other conditions?

Commissioner McDonald Let me just answer the question in the context we're living in
right now, like I'm going to look at the foreseeable future. | love that you asked under any



circumstances, but again, I'm going to reframe it in foreseeable future. Because the
foreseeable future is what | see in front of me right now. | just don't see us moving towards
mandates in any way, shape or form in that regard. The department knows we have
authority to mandate people. | really think we need to just look at the public. One of the
things about public health is it involves the public. I think the public has very little appetite
for this right now. My communication strategy is to explain the why to people. If you
explain the why to people, I think they're more likely to do what you recommend they do.
When | look at what's going on, | think, you know, masks are widely available. When you
think about the beginning of the pandemic that was a problem. Masks are widely available.
If you're going to wear a mask, I'd grab an N95 or a K95, something the highest quality you
can get. As far as vaccines go, there's just a lot of public thought on that and public
opinion. A lot of it just isn't making sense to me right now. | feel like people are going to
really more likely respond to asking nicely, recommendations, talking to your doctor.
People are really interested in mandates at this time. | know | didn't answer any
circumstance, but I'm giving you a foreseeable future, which is | just don't see us
mandating things right now. I'm hoping we get where we need to get to by
recommendations, answering questions and just quite frankly, being kind about all this.

Mr. Kraut Any other questions?
Mr. Kraut Dr. Soffel.

Dr. Soffel Good morning. | have three questions. Sorry. | guess the first is, is which you
did not address is the status of negotiations around the 1115 waiver amendment and how
that's going and when we might see a final approval on that amendment.

Commissioner McDonald Yes.

Commissioner McDonald That's still a work in progress. Amir Bashir and | talked about it
yesterday. What I'm hearing is things are going well for the Center for Medicaid Medicare
Services. | don't have a time to tell you. Soon isn't a time. Hope isn't a strategy. Right now,
| have to say is I'm waiting like you are for that too.

Mr. Kraut | have been in touch with Amir as well. He will come to the council as soon as
he has something more definitive because they really just don't want to negotiate in the
public for valid reasons.

Dr. Soffel My second question is around vaccines and both in terms of COVID, flu and
RSV. Interested in what efforts the department is undertaking to address vaccine
hesitancy and try to bring those vaccination rates as high as we can possibly get them. |
was shocked to discover that the flu vaccine rates are as low as they are even pre-COVID.
I'm interested in what the department is doing to sort of encourage people to step up.

Commissioner McDonald It's a great question. Social media campaign is going to start
this Fall, part of what we're doing in that regard. A lot of it's working with existing partners,
county health departments and others about trying. Vaccine hesitancy is really a ground
game as opposed to an air game. In other words it's a one on one conversation with
people. | don't think there's an easy answer to the world of vaccine hesitancy. We are
standing up the Division of Vaccine Excellence. We're staffing up our vaccine department
even stronger to address some of the concerns. Part of it, though, is just really getting to
help people understand the science behind this. It's interesting. We have the safest
vaccines the species has ever known by a long shot. It's interesting that we can't even give



them away free. To me, I'm really worried about vaccine hesitancy. I'm worried about the
misinformation that's out there. You're going to see us mostly working with social media,
working with local health departments, engaging our partners and working with our own
staff to try to persuade people to see what's out there and see if we can recommend
people get that. I'm hoping as the pandemic fades from people's memory, if we can
actually hope that will happen, that people be less just quite frankly resistant to just having
a conversation about this. Because so many times | think people have well-formed
opinions on almost no information. This is the country | find us living in right now.

Dr. Soffel Have childhood vaccinations started to trickle back up since the pandemic?

Commissioner McDonald You know, we're seeing some progress in that space, but it's
not what it needs to be. This is the thing that I think is fascinating is we're struggling to see
childhood vaccinations increase, but it's like, again, safest vaccines we've ever had, ever
known. Yet you have people who are adamantly refusing them. It's really best based on
identity issues and other issues. It's not based on science why they're refusing.

Dr. Soffel | agree.
Dr. Soffel Thank you.

Dr. Soffel My final question has to do with the health care transformation. I'm curious
about what efforts are being made to help those hospitals in the state that are sort of
chronically financially distressed to use these transformation dollars should not only do
physical infrastructure, but to actually transform.

Commissioner McDonald | don't want to get too far ahead of that. The request for
applications is coming out soon. I'm not giving you a timeline on purpose. I'm not giving an
amount and purpose because it's stuff that's being finalized right now. | think you touched
on a larger issue though. Like in other words, chronically distressed hospitals aren't going
to solve their problems with these onetime infusions of cash. | am hoping that some of the
work we in budget last year, the Medicaid increase, the increase for primary care
providers. I'm hoping some of those things make a difference the long run. | think one of
the biggest thing that's going to help people, though, is just getting their labor costs under
control. One of the things I've really heard as I've gone around the state, whether it's
Central New York, Western New York or Downstate is just how hard it was when you have
unpredictable labor costs. Quite frankly, this is really one of the big threats here. We have
to be able to have hospitals, nursing homes, at least can predict their labor costs. I'm not
saying anyone shouldn't earn what they're worth. | hope they do. Quite frankly, you can't
have health care workers being literally auctioning themselves. You just need to be able to
control your health care costs in a way that makes sense to you. | appreciate your
guestion.

Mr. Kraut Thank you.

Mr. Kraut Honestly, on the workforce, it's also an opportunity to work with the Department
of Education to get signed on the Interstate Compact for Licensure for interstate
movement of staff we can attract people and be competitive. Also taking a look at a more
contemporary framework of licensure to use community powered medicine and to allow
people to work in a more flexible way within the top of their license. There's a lot of
opportunities here. You're right, there's no one dimension. I'll open it up again for question.
Just, you know, you said you can't give it away even if it's free. With the end of the public



health emergency, we're now charging for vaccines. This may be a legislative issue.
Appropriation that's going to be made to provide access to vaccines for the uninsured,
immigrant, undocumented community? You have a large influx into New York City. | don't
even know if we have a program for free vaccines.

Commissioner McDonald For COVID vaccine, that will be addressed through the
bridging. There's a bridging strategy. For COVID vaccine, you know, it's supposed to roll
out around the same time as everybody else. That's the intent of the federal government
that approach. You'll see vaccine at federally qualified health centers and at pharmacies.
The main pharmacy chains and independent pharmacies should be able to have that
through the bridging program that the federal government is doing. As I've been talking to
them over the last several months. They're trying to time that so it works out together. It
requires contracts with large entities to move quickly. However, I'm told that can happen.
I'm hoping everything rolls out around the same time. Obviously, we're trying to make it so
everyone can get a vaccine at no cost.

Mr. Kraut You know, just knowing also not to get into the political issues, but just the
functional issues, how we're cohorting of asylum seekers in New York State in these large
group facilities at a time when that could be a vector of transmission. We have to kind of
redouble efforts to get people informed so they can get vaccinated. | mean, just make that
a public health concern. I'm sure I'm not the only one who thought of that.

Mr. Kraut Any other questions for the Commissioner?

Mr. Kraut Well, Commissioner, | thank you. We need you to stay here for a little while to
do some voting.

Mr. Kraut Adam, if you'd like to continue with your report and hopefully we fix the technical
concerns.

Mr. Herbst Sure.

Mr. Herbst | apologize. | think it's on my end. I'm in a public church right now about to give
comments to the public on the Master Plan for Aging. Good morning once again. Thank
you for the opportunity to address this esteemed committee today. What | was referencing
before goes back to what's evident in our society is that we are experiencing demographic
shifts and increasing aging population. | mentioned prior to the internet going down the
hospice regulation. | was going through the certified home health agencies, the CHHA
updates, and | mentioned that based on the knowledge gained from the RFA applications
that we in the department will work to develop a new CHHA regulatory framework that
includes a usable methodology that will remain relevant and flexible in the coming years.
In addition to the hospice and the CHHA, | want to flag just two additional things. The
Nursing Home Safe Staffing Program, which is part of our promise to keep PHHPC
updated on the progress surrounding the safe staffing laws. Just last week a ninety-minute
educational webinar on the Nursing Home Safe Staffing Standards was held with all the
nursing homes across the state. The training provided a comprehensive overview of
nursing home minimum staffing requirements to all the administrators and operators and
CEOs of all the nursing homes. We believe that session really was helpful in helping with
respect to understanding compliance as well as what to expect with regarding notifications
and follow up activities that department will be taking. We're currently scheduling a follow
up webinar to review questions that we're receiving from that original webinar and will
provide additional guidance with any questions that come in on a quarterly basis going



forward. In addition, we're finalizing the processes necessary to effectuate the review of
the 7045 staffing requirements in a webinar and a FAQ document are being developed
now. We anticipate that we'll be rolling this out at the end of the month or early next month.
| do also want to flag that the federal proposed rules on nursing home staffing did come
out as well. I want to briefly mention that we're actively reviewing the proposed federal
nursing home staffing rules and we'll be submitting comments within the required
timeframes, and we'll keep this body appraised as that moves through the process. Finally,
I'm grateful to say that | am in Buffalo at a wonderful church to give public comments
before 200 people in the other room and many people joining online on the Master Plan for
Aging, which we are developing, is a multisector initiative called by the Governor to ensure
that all New Yorkers, regardless of age or income or ability in age with dignity and
independence. I'll just mention some recent milestones that we have hit with respect to the
MPA. We have conveyed over 350 experts in the fields of aging and medicine and
transportation and technology and housing, organized labor, home care, state, local,
federal governments. We have been holding hundreds of meetings with these experts to
help craft a detailed and implementable set of policy recommendations. We've held a
handful of public forums throughout the state in Plattsburgh, Buffalo, Rochester, Syracuse,
New York City, Long Island, Westchester. We continue to engage directly with the public
on issues that people would like to bring to our attention as part of the Master Plan for
Aging and what's going to be considered recommendations that we will develop the
process to present to the Governor later next year. The most significant milestone that |
want to flag has been the delivery of our first formal report of the Master Plan for Aging,
which was known as the preliminary report to the Governor on August 29th, which was
publicly released today. You can go to our Master Plan for Aging website at
NewYork.Gov/MPA. You can all see our preliminary report, which is now open to the
public for review. That's all my comments.

Mr. Herbst I'll turn it back.

Mr. Herbst Thank you so much.

Mr. Kraut Thanks so much.

Mr. Kraut Let me open it up if there's any questions for Mr. Herbst.

Mr. Kraut Yes, Dr. Soffel.

Dr. Soffel Yeah.

Dr. Soffel Hi. Just a quick question on the new federal rules on nursing home staffing.
Does it look like that will have an impact on New York that will require re revisiting our
brand new nursing home staffing rules?

Mr. Herbst It's a little early, because we're just reviewing this now for me to say with any
definitive certainty yes or no. | assure you that once we do that review, | will bring that
back to this body with a crosswalk between what the feds and what we have put in and
discuss any perhaps discrepancies or anything that we might need to reevaluate, but I'm
unsure as of right now.

Mr. Kraut Thank you.

Mr. Kraut Any more questions?
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Mr. Kraut Adam, thank you so much for joining us and good luck with your meeting up
there. We'll see you next time in November, hopefully.

Mr. Herbst Thank you.

Mr. Kraut As | mentioned earlier, we have literally the narrowest of quorum requirements
to continue our work.

Mr. Kraut Turn it over to Dr. Kalkut.

Dr. Kalkut I'm Gary Kalkut, the Vice Chair of the Establishment and Project Review
Committee. We're going to start with the CONSs at the August 24th committee meeting.

Dr. Kalkut First 231240C, Lenox Hill Hospital. There's an interest declared by Dr. Lim in a
conflict and recusal by Mr. Kraut who's leaving the room. This is to certify a new oncology
extension clinic at 1345 3rd Avenue in New York. Both the department and the
Establishment Project Review Committee recommend approval with condition and
contingencies. | so move.

Mr. Holt Do | have a second?

Mr. Holt Dr. Watkins.

Mr. Holt Do we have the department to speak on this?

Mr. Holt Hearing none, I'll call the question.

Mr. Holt All in favor?

Mr. Holt Opposed?

Mr. Holt Motion carries.

Dr. Kalkut Thank you.

Dr. Kalkut You let Mr. Kraut know to come back into the room.

Dr. Kalkut 231161B, Queens Endovascular Center LLC in Queens County. There's a
conflict or recusal by Dr. Lim who's leaving the room. This is to establish and construct a
single specialty, ambulatory surgery, diagnostic and treatment center for vascular access
at 3030 Northern Boulevard, 5th floor, Long Island City. The department recommends
approval with conditions and contingencies, with expiration of the operating service at five
years from the date of issuance, as does the Establishment Project Review Committee. |
SO move.

Mr. Kraut | have a motion. | have a second, Dr. Berliner.

Mr. Kraut Any questions from the counsel?

Mr. Kraut Hearing none, I'll call for a vote.

11



Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut The motion carries.

Mr. Kraut No, we're fourteen people.

Mr. Kraut We have to wait for Mr. Thomas to return, and | will redo the vote. We lost the
guorum. Thank you for keeping us honest.

Mr. Kraut Mr. Thomas has returned. We've established our quorum.

Mr. Kraut Are there any questions on this application?

Mr. Kraut Hearing none, I'll call for a vote.

Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut The motion carries.

Mr. Kraut We have fourteen affirmative votes.

Mr. Kraut Could you ask Dr. Lim to return, please?

Dr. Kalkut Thank you.

Dr. Kalkut We're now going to move to batch two applications. Please bear with me.
Dr. Kalkut 231049C, Montefiore Nyack in Rockland County. Ms. Soto declares an interest.
This is to certify a new dual single specialty ambulatory surgery extension clinic for
Orthopedics and Pain Management at 3 Center Rock Road in West Nyack. Both the
department and committee recommend approval with conditions and contingencies.
Dr. Kalkut 231254C, Rome Memorial Hospital Inc in Oneida County. This is to perform
renovations to update and expand surgical space in Southwest 3. Both the department
and committee recommend approval with conditions and contingencies.

Dr. Kalkut 231273C, Flushing Hospital Medical Center in Queens County to convert two
medical surgical beds, four pediatric beds and six transitional care beds to twelve
psychiatric beds and perform renovations to create an involuntary patient inpatient
psychiatric unit and relocate and update a medical surgical unit at Southwest 3.

Department and committee both recommend approval with conditions and contingencies.

Dr. Kalkut 231274C, New Hyde Park Endoscopy in Nassau County to convert a single
specialty ambulatory surgery center to multi-specialty and perform renovations to add two
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new operating rooms. The department and committee recommend approval with
conditions and contingencies.

Dr. Kalkut 23106066C, Open Door Family Medical Center in Westchester County.
Perform renovations and expand the facility. Notice a safety net facility. The department
and committee recommend approval with contingencies.

Dr. Kalkut 231104C, Health Quest Homecare Inc, a certified home care agency in
Dutchess County. This is to acquire the Hudson Valley Certified Home Health Agency
currently operated by Hudson Valley Care Partners LLC, and add Ulster County to Health
Quest Home Care's service area Department and committee recommend approval with a
condition. |1 so move.

Mr. Kraut | have a motion to move this batch of applications. | have a second, Dr. Berliner.

Mr. Kraut Are there any questions on any one of the applications you are about to vote
on?

Mr. Kraut Hearing none, I'll call for a vote.
Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut Abstentions?

Mr. Kraut The motion carries.

Dr. Kalkut 2311233E, Buffalo Surgery Center LLC in Erie County to transfer 24%
ownership interest from existing members to six new members. The department
recommends approval with conditions with an expiration of the operating certificate three
years from the date of its issuance. The committee recommends the same.

Dr. Kalkut 221185E, Citywide Health Facility Inc in Kings County to transfer 100% of
shareholder interest from four withdrawing shareholders to two new shareholders. The
department and committee recommends approval with conditions and contingencies.

Dr. Kalkut 231113E, this is WNY Medical Management in Erie County. This transfers
6.67% ownership interest from one withdrawing member to one new member. The
department recommends approval with conditions with an expiration of the operating
certificate three years from the date of issuance, as does the committee.

Dr. Kalkut 231208B, Bronx Community Health Network Inc in Bronx County. This is to
establish to construct a new diagnostic and treatment center at 3763 White Plains Road in
the Bronx and certify a mobile van extension clinic to be parked at 3676 White Plains Road
in the Bronx. Of note this amends and supersedes CON 212219. Both the department and
committee recommend approval with conditions and contingencies.
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Dr. Kalkut 231218B, Moses Health Center in Bronx County to establish and construct a
new diagnostic and treatment center at 871 Westchester Avenue in the Bronx. The
department and committee recommend approval with conditions and contingencies.

Dr. Kalkut 231223B, Jay Health Inc. in Queens County is to establish and construct a new
DNTC to be constructed at 107 15/71 Avenue in Forest Hills. Both the department and
committee recommend approval with conditions and contingencies.

Dr. Kalkut 231265B, GMZY Health Management in Orange County. Establish and
construct a new diagnostic and treatment center at 745 State Road 17M in Monroe. Both
the department and committee recommend approval with conditions and contingencies.

Dr. Kalkut 211108E, Empress Dialysis LLC doing business as Brooklyn Community
Dialysis in Kings County. This is to establish Empress Dialysis LLC as the new operator of
Brooklyn Community Dialysis, a twenty-four-station dialysis center currently operating as
an extension clinic of Bronx Dialysis Center. The department and committee recommend
approval with conditions and contingencies.

Dr. Kalkut 211109E, Latch Dialysis LLC doing business as Westchester Home Training in
Westchester County. Establishes Latch Dialysis LLC as the new operator of Westchester
Home Training, a home training and support only dialysis center currently operating with
an extension clinic as an extension clinic, Clinical Bronx Dialysis Center. The department
of committee recommend approval with conditions and contingencies. | so move.

Mr. Kraut | have a motion. | have a second, Dr. Berliner.

Mr. Kraut Are there any questions on any applicants in these applications in this batch?
Mr. Kraut Hearing none, I'll call for a vote.

Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut Abstentions?

Mr. Kraut The motion carries.

Dr. Kalkut 231234E, Visiting Nurse Service of Ithaca and Tompkins County Incorporated
in Tompkins County. This transfer is 100% ownership of interest to a new, not for profit
corporate member. The department and committee recommend approval with a condition.
Dr. Kalkut 222102E, NAE Edison LLC doing business as Edison Home Health Care
Concierge Living. The counties served is listed in the agenda. This is transferring 100%
ownership interest to a new member LLC. The department and committee recommend

approval with contingencies.

Dr. Kalkut 222195E, Assist Care Home Health Services LLC doing business as Preferred
Home Care of New York. Counties are also listed on the agenda. This transfer is 100%
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membership interest to new Member LLC. Department and committee recommend
approval with contingencies.

Dr. Kalkut 222263E, Visiting Nurse Home Care. Again, county shown on the agenda. This
establishes Albany Visiting Nurse Home Care Services Group Inc as the parent and
Albany Med Health System as the grandparent of Visiting Nurse Association of Albany,
Home Care Corp.The department and committee recommend approval.

Dr. Kalkut 231028E, Cirrus Manor Residential Center LLC doing business as Cirrus
Manor Home Care serving Monroe County to establish Cirrus Manor Residential Center
LLC as the new operator of a licensed home care services agency currently operated by
Senior Living LLC at 2515 Culver Road in Rochester. The department and committee
recommend approval. | so move.

Mr. Kraut | have a motion.

Mr. Kraut May have a second?

Mr. Kraut Dr. Berliner.

Mr. Kraut Are there any questions on any of the applications in this batch?

Mr. Kraut Hearing none, I'll call for a vote.

Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut Abstentions?

Mr. Kraut The motion carries.

Dr. Kalkut We have a series of certificates, First Folts Home in Herkimer County request
consent for filing to dissolve. The department and committee recommend approval.

Dr. Kalkut A certificate of amendment of the Certificate of Incorporation. The department
and committee recommend approval.

Dr. Kalkut Long Island FQHC Inc in Nassau County. This is a corporate name change.
The department and committee recommend approval.

Dr. Kalkut St. Elizabeth Medical Center, Oneida County. This is to change purposes. The
department and committee recommend approval. | so move.

Mr. Kraut | have a motion for the certificate changes. Dr. Berliner has seconded.
Mr. Kraut Any questions on the certificates?

Mr. Kraut Hearing none, I'll call for a vote.
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Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut Abstention?

Mr. Kraut The motion carries.

Mr. Kraut Thank you very much, Dr. Kalkut.

Mr. Kraut I'm going to now turn it over to Mr. Holt. We have some codes for adoption,
emergency adoption and information.

Mr. Kraut Mr. Holt.

Mr. Holt Thank you, Mr. Kraut.

Mr. Holt At this morning's meeting for adoption Codes, Regulations and Legislation, the
committee reviewed and voted on the following codes for approval. First was Hospital and
Nursing Home PPE requirements. Jackie Sheltry and Jonathan Karmel from the
department presented the Hospital and Nursing Home PPE requirements proposed
regulation to the Committee on Codes for adoption. Mr. Karmel is available to the council
should there be any additional questions at this point. | so move the acceptance of this
regulation for adoption.

Mr. Kraut | have a motion for adoption. | have a second by Dr. Kalkut.

Mr. Kraut Any questions on this regulation?

Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut Abstention?

Mr. Kraut Motion carries.

Mr. Holt Next, we had the removal of COVID-19 vaccine requirements for personnel and
covered entities. Dr. Heslin and Jason from the department presented the removal of
COVID-19 vaccine requirements for personnel and covered entities. The proposed
regulation is the Committee on Codes for adoption, and they are available to the council
should there be any additional questions at this time. | move the acceptance of this
regulation for adoption.

Mr. Kraut | have a motion from Mr. Holt. | have a second by Dr. Berliner.

Mr. Kraut Any questions?
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Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut Motion carries.

Mr. Holt Next up, we had for emergency adoption and adoption. First, we had the
investigation of communicable diseases. Jason and Dr. Lutterloh of the department
presented the investigation of communicable diseases, proposed regulations to the
Committee on Codes for emergency adoption, as well as adoption. They're available to the
council should there be any additional questions at this time. | so move to accept this
regulation for emergency adoption as well as adoption.

Mr. Kraut | have a motion from Mr. Holt.

Mr. Kraut May | have a second?

Mr. Kraut Second, Dr. Kalkut.

Mr. Kraut Any questions on this regulation?

Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut Abstentions.

Mr. Kraut Motion carries.

Mr. Holt Next up, we had for emergency adoption and information trauma centers,
resources for optimal care of the injured patient. Mr. Ryan Greenberg and Dr. Kazmi of the
department presented the trauma centers resources for optimal care of the injured patient
proposed regulation to the Committee on Codes for emergency adoption, as well as for
information. They're available to the council should there be any additional questions at
this time. | so move the acceptance of this regulation for emergency adoption.

Mr. Kraut | have a motion for Mr. Holt.

Mr. Kraut May | have a second?

Mr. Kraut Dr. Torres.

Mr. Kraut Any questions?

Mr. Kraut All those in favor?

All Aye.
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Mr. Kraut Opposed?
Mr. Kraut Abstention?
Mr. Kraut The motion carries.

Mr. Holt We had communicable disease reporting and control, adding RSV and varicella.
The communicable disease reporting and control adding RSV and varicella proposed
regulation was presented to the committee for information only and will be presented to the
committee and the full council and Health Planning Council for adoption at a later date.

Mr. Holt This completes the agenda of the Codes, Regulations and Legislation
Committee.

Mr. Kraut Thank you very much, Mr. Holt, and members of the committee who met earlier
today.

Mr. Kraut I'm now going to turn to Dr. Rugge, who's going to give us a report on the
activities of the Health Planning Committee.

Dr. Rugge Thank you very much.

Dr. Rugge It's my privilege and pleasure to give a brief summary of the work underway by
the Planning Committee. As you heard at the last council meeting by Ann Monroe, the
Planning committee is at least working at coming back to life after many years of inactivity.
As a key part of that we've drafted with the help of our Council Chair and our council s new
statement of roles and responsibilities for the Planning Committee is to be reviewed at the
next meeting of the Planning Committee and then be presented to the council is an
expression of what we're trying to do, how we're working in terms of health planning, part
of the council's name. | think as we all know, we have a health care system under severe
stress and in need of help with many care providers facing possible collapse. At the same
time, our perception is it's just impossible to imagine proceeding with system wide
wholesale reform all at once. The idea was to try to find opportunities for beginning the
reform and see where it takes us. At just the right time the State Emergency Services
Council came to us, came to Dr. Morley with a request for help with the very long delays in
ambulance waiting times, offloading times. This seemed like kind of a poetic opportunity
looking at starting a health care reform at the ambulance ramp to the ED. With the help of
Dr. Morley and his staff and certainly with Dr. Heslin, two special opportunities seem to be
uncovered. One is taking a look at the use of the EDs for the treatment of mental health
problems and oral health problems. Two sets of problems for which the staffing and the
expertise was simply not available in the conventional ED setting. As a next step, we used
our imagination and proceeded instead of having more and more committee meetings,
having workgroup meetings as educational sessions, so we would have the necessary
background on each of these topics, which conveniently allowed us to meet by Zoom,
ensuring better attendance and more convenient participation. With that, we have had
three sessions, workgroups first on mental health with a prolonged and really excited
presentation by Commissioner Anne Sullivan from OMH describing a comprehensive
emergency program for mental health services involving identifying someone to call using
a 988 number instead of 911 someone to come by way of mobile crisis center and
somewhere to go both for crisis stabilization centers and for crisis residences. These
programs were initiated in 2020 with grants support now being come available and new
funding in the amount of $3.5 million to begin to develop these programs and expand them
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around the state. Moving on to dental, a surprising number turned up thanks to Heslin.
That is that 17% of avoidable E.R. visits accounted for by dental pain. It seems strange.
We looked. What's possible? What's being done elsewhere by way of averting emergency
department use for dental trouble? One was the use of by licensing dental therapists, so-
called mid-level providers who could be more available to those patients on referral. The
other being a dentistry trio system where 911 calls are diverted to a special dental call
number with a nurse doing an over the phone evaluation to decide is this really an
emergency that needs to go to the hospital or make a referral phone call to a on call
dentist? Does this person need antibiotics? What about a referral? Going beyond that to
establish a referral places, mobile dental youth vans, FQHCs and other opportunities for
dental care. The third and most recent update since the last council meeting, we had a
review of EMS thanks to Steve and Ryan Greenberg. This turns out to be just as
complicated and polluted a system as everything else in health care. With eighteen
regions not identified with any other regions. Some 5,000 vehicles, 33,000 active EMTs
organized, in some cases professionally as careers and others as volunteers and also as
hybrids. Again, very complex with its own system of councils and committees adjusting
and readjusting and looking at how best to adapt to the local conditions. There have been
several initiatives undertaken to try to improve or redirect services to the most appropriate
setting. Starting with or maybe not starting, but most notable being the ET3 program, a
program using community personnel to do treatment, triage and transfer when necessary.
A striking program has been taken up by twenty-five agencies in New York State,
accounting for 50% of all the emergency calls. There's only one catch, and that is this is a
CMMI funded program for Medicare and Medicaid. Far in advance of expectations, it is
being terminated this December. We have an initiative that has been stopped. There have
been a number of other parallel or corollary initiatives. Perhaps, the most notable being a
911 nurse navigation system where 911 calls are diverted to again, another phone system,
another on call system, allowing a nurse to do an evaluation about what was really needed
here, perhaps other than a trip by ambulance to the hospital. This has been developed by
Global Medical Response, a venture corporation, a for profit corporation that has
successfully identified or begun systems in twenty-five systems in thirteen states, including
four systems in New York. The outcome mix is interesting. Of these calls to 911 23% result
in self-care with the encouragement by the nurse. 34% mean refer to a FQHC or an
existing urgent care center. 34% for basic transport BLS service. Only 1% by ambulance
for ALS. Showing the need for redesigning our system. In addition, there have been a
number of other services, again, using EMTs in new ways in the hospital setting, doing
prehospital care, or doing a post hospital care with follow up and coordination. Most all of
which have been grant funded with grants disappearing or capital that has also
disappeared due the problems with a certain silicon bank that have made financing no
longer available. We've, | think, received our background information in terms of what's out
there, what is happening around the nation, what's happening in this state that we can
build upon by way of new initiatives with two major thrusts. One being how to do E.R.
diversion, how to be sure that a 911 call doesn't automatically lead to an ambulance at the
doorstep of the home traveling to the hospital. Even though we have reimbursement
issues where only hospitals are reimbursed only if they make that trip to the hospital and
have a certificate of necessity. The second major thrust is what to suggest, what to
recommend by way of service programs are available for those people now in the E.D.,
who could have better care, more appropriate care provided at a lower cost. Seems
natural. Yet we know how difficult this is. Every aspect of the health care system seems to
be balkanized, hyphenated, circular and around. Our charge working as a counsel with
DOH to find opportunities for reform that will allow for better care, lower costs at a time
when health care has changed over the course of a generation, the generation that | have
lived out in such significant ways. When | started practice, ambulances came to our very
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first center. We took care of the people there when we could. Sent the ambulance on. Any
number of times | rode with that ambulance as a person to make a difference, provide the
care. This was a time when there were two places to get health care. Go to your doctor in
his office or go to the hospital. How health care has changed. We have telehealth. We
have all kinds of other providers. We have home services. Yet we haven't had a regulatory
or a reimbursement system that has addressed all these opportunities and found how they
can work. Starting at the ambulance door, the ambulance ramp the hope is that working
together, this council and DOH, we can find opportunities, make suggestions. Because we
are a council for public health and health planning we have the opportunity to approach not
only DOH, but also the other agencies. We can look for help wherever help can be found.
That is our charge. | see this is a real test of what's possible by way of taking
governmental initiative to make a difference with a system that needs help. At our next
council meeting, hopefully we will have had a committee meeting and begun to outline if at
least an initial set of recommendations for changes in policy, change in the regulations,
new reimbursement that may involve everything that DOH certainly does and we know
about by passing of those motions, but also the DFS starts by creating expectations for our
insurance companies and that OMH does by way of providing mental health services and
on and on. We have the opportunity of taking a very broad look, making very specific
suggestions in the hope that we can make a difference. That's why we're sitting here.
Thank you.

Mr. Kraut Dr. Rugge, thank you. | want to thank you and the staff from the department. If
you hadn't had the opportunity to attend these meetings, they've been very well prepared.
There's a lot of background. They've invited very informed speakers to participate in the
conversation. Thank you for getting this forwardly moved with the activity. One of the other
things that we spoke about after the Planning Committee meeting was these big issues
and the need for us to spend the day not talking about council business but talking about
major trends that are going to probably affect the industry, the involvement of technology,
policy changes, and that we need to go on a retreat as we had a few years ago. I've asked
the department to, one, find a location that can host us, and two, they'll be polling you to
see what dates might work best for us. It might be hard to do it in 2023, but we are thinking
in the first quarter of 2024 that should give us sufficient time to book something. We
already have the calendar of meetings. We know what we're working around. | just want to
let you know.

Mr. Kraut Are there questions for Dr. Rugge on anything he said Before | move on?
Dr. Soffel Could | make a comment?
Mr. Kraut Yes.

Dr. Soffel | have participated in all of the committee meetings and all of the work groups. It
has been a very robust conversation and a lot of information to sort of digest. Dr. Rugge
says thinking about tackling the entire system is overwhelming. We're going to try to fix a
little piece of it and see how it goes. | think that as we looked at the emergency department
and ambulance issues. They actually are a total microcosm of the bigger problems of the
health care system. We're dealing with licensure issues and who's allowed to do what.
We're dealing with the fact that certain parts of the system are unregulated, that urgent
care centers don't have to accept ambulances and can turn people away based on their
insurance coverage. We're dealing with the fact that reimbursement is illogical to the
greater goals that we have in mind, that if an ambulance shows up and then doesn't take
you to a hospital they don't get paid. A lot of the sort of challenges in this little world that
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we are trying to understand. In fact, | don't know whether we can fix them there until we fix
them in the greater world, but we're certainly going to take a really, really hard look. | think
that a retreat would be a really wonderful place to sort of explore that and see to what
extent can you address issues in a small piece of the system without thinking about the
bigger context. I'm really quite excited about this.

Mr. Kraut You know, and the issues with the expiration of ET3, I'm hoping a policy
initiative of the state will be encouraging expansion of community powered medicine. |
mean, | think that to your points could be really helpful and | hope we see that at the next
session. Just, you know, a restructuring of some of the ways that it works. | think that
would be helpful.

Dr. Rugge As Denise says, we're certainly not looking at taking one item as a standalone,
but rather as the beginning of a take a look at what's possible. If health care change is
going to be initiated anywhere why not start with us? Health Planning and Public Health
two keep events with people around this table who've got the experience and the diversity
of expertise to make meaningful contributions. Hopefully we won't be turned down.

Mr. Kraut Well, thank you again. Thank you for all members of the council who participate
in those meetings as well.

Mr. Kraut I'm now going to turn to Ms. Kim to give us a report of the Office of Health
Equity and Human Rights.

Mr. Kraut Ms. Kim.
Ms. Kim Thank you.

Ms. Kim Good morning and almost good afternoon. | just want to quickly highlight a few
updates that were included in the written report for the Office of Health Equity and Human
Rights. First up from the AIDS Institute, | just want to highlight that the department's eighth
annual New York State Ending the Epidemic Summit and the 25th Annual World AIDS Day
is scheduled for November 28th through November 30th. This is the first time these events
will be happening in person since the pandemic. It's a really great opportunity. As soon as
the registration announcement is available and distributed, we will make sure that the
council has that information as well. The Commissioner did highlight the procurements that
have been recently issued by the AIDS Institute's Office of Drug User Health. We are
working diligently with the New York State Office of Addiction Services and supports the
New York State Office of Mental Health and other state agencies to make available
funding opportunities from New York State's Opioid Settlement Fund. The Commissioner
did mention two of the three requests for applications that have been put out. Altogether
the department has made available over $28 million in the Opioid Settlement Funding to
help develop programs across the state for opioid use disorder. Just want to highlight the
updates from the Office of Diversity, Equity and Inclusion. The mission of the Office of
Diversity, Equity and Inclusion in the Office of Health Equity and Human Rights is to be a
trusted source for promoting anti-racism, equity and just practices for the department
through the collaboration of public policy, organizational strategy, workforce training, and
supportive services, as well as community planning. There are several accomplishments
that | would like to quickly highlight. The Director of the Office of Diversity, Equity and
Inclusion serves as a designated liaison for the Executive Chambers Boards and Counsels
Pilot Program. The goal of that program is to increase diversity and inclusion of
membership across boards, commissions and councils of select state agencies. The Office
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of Diversity, Equity and Inclusion has collaborated with other offices within the department,
namely the Office of Aging and Long-Term Care on DEI efforts specific to their committees
and the Office of Public Health on workforce development efforts. The Office's Center for
Workforce Training and Supportive Services has distributed a CDC COVID-19 Health
Disparities grant to provide care through mobile health vehicles to support communities
with the implementation of clinical and non-clinical services. The deadline for that RFA
recently passed. These staff are actively reviewing and will be continuing with the next
steps for that RFA. Lastly, the Centre for Workforce Training and Supportive Services is
finalizing a health equity survey for all DOH employees to assess staff's knowledge and
awareness of health equity and its impact on public health and other health practices.
From the Health Equity Impact Assessment Unit, the unit launched educational webinars
to assist facilities and stakeholders across New York State with the Health Equity Impact
Assessment Statute. The first educational webinar for the public was conducted on August
28th and the second educational webinar scheduled for September 14th. These are meant
to be recurring regular public webinars that we will continue to do. And then from the Office
of Minority Health and Health Disparities Prevention, funding was earmarked to serve the
most vulnerable communities across New York State for long COVID. OMH, HDP
initiatives are charged with bringing culturally competent, uniquely crafted health and
wellness programs to legislatively identified minority areas as defined by Public Health
Law. We have brief updates on local health department's use of that long COVID funding
in your written report. Lastly, Adam's report reminded me that | just want to quickly
highlight that the Office of Health Equity and Human Rights is the lead in compiling and
consolidating comments for a federal Health and Human Services proposed rule affirming
nondiscrimination protections for in HHS grants. These are the grants that are
administered by the Federal Health and Human Services Agency. Those protections,
particularly for LGBTQ plus individuals. We will be submitting those comments with the
approval and the coordination of the executive chamber in advance of the federal
government September 11th deadline. That's it from the Office of Health Equity and
Human Rights. Thank you.

Mr. Kraut Thank you.
Mr. Kraut Any questions from Ms. Kim?
Mr. Kraut Yes, Ms. Soto.

Ms. Soto Regarding your comment or information regarding an inclusion of diversity
individuals on various boards and councils. My question is, how are you going to identify
individuals to fill those positions? What efforts, what outreach is going to be planned or is
launched?

Ms. Kim Thank you for that question. That is precisely what this pilot is intended to inform.
The Chief Diversity Officer for the Governor and executive chamber is overseeing this pilot
program. DOH is one of several agencies that have been selected to evaluate across the
board how boards and councils can be more diverse. | do want to assure that there have
been a number of things in place to ensure that diversity and equity, inclusion and
representation is considered in the consideration of appointed nominees. That is already
built into place. We also recognize that there could be more uniformly, not just across
DOH, but across the state, to increase diversity, equity and inclusion. That is what this pilot
program is intended to do. It's really to bolster the existing efforts of boards and
commissions. The Office of Diversity, Equity and Inclusion is working very closely. Within
DOH, we have a council operations team to review candidates, work with the program
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areas on evaluating potential candidates. We also understand that in terms of some
industries, diversity may be very challenging. There's regional diversity in addition to racial
and ethnicity. There's a number of things that the Office of Diversity, Equity and Inclusion
is able to advise with council operations as the entire department embarks and continues
this pilot program under the executive chamber. We will be glad to circle back once there
is more to report specifically from this pilot program.

Mr. Kraut Dr. Kalkut.
Dr. Kalkut Thank you.
Dr. Kalkut Thanks for your report, Ms. Kim.

Dr. Kalkut On the 828 webinar, which | thought was excellent, and the slide deck that
accompanied it was really informative. There was a question about a how you evaluated
the assessments that are submitted with the applications. There was mention of an
evidence-based system which allows you to evaluate the assessment. Can you make that
available to the public? I think it'll be generally useful, but particularly sitting here in the
council, which are going to use those to decide how they're going to consider their CONSs.
Can that be made available?

Ms. Kim Yes.
Ms. Kim Thank you for the question.

Ms. Kim To that specific point we did, | believe | forgot which date that meeting was. We
did do a walkthrough with the council. When we say the evidence base, we're talking
about the HIA template and the evidence that was used from the Health Equity Impact
Assessment and health equity assessments that have been done in other jurisdictions,
both domestically and internationally, to inform our work. | think to your point, you might be
asking like kind of specifically like is there a scoring criterion or like a rubric? We are happy
to recirculate what we did put out. As we have responded before, we work closely with the
Office of Primary Care and Health Systems Management when it comes to the evaluation
of the CON and how the health equity findings will be a part of that, much like public need
and financial feasibility and character and competence, health equity will now be a
component of that. That's really all | can say at a high level. I'm happy to share with you
again the evidence that we used when we pulled together the template and as well as the
instructions.

Dr. Kalkut I think the template is excellent. We're all new to this. I'd say it was
comprehensive, but I'm not sure exactly what the evidence base is. It's really not about
what the questions are, but how the answers are being viewed. I'll stop right there, but
that's what I'm actually asking for.

Ms. Kim Thank you.

Mr. Kraut Just out of curiosity, do we receive any applications with the Health Equity
Impact Assessment?

Ms. Kim We have received applications that contain the required checklist, but we have
not received any applications containing or required Health Equity impact Assessment.
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Mr. Kraut Ms. Kim, | would just also say that, yes, you may be using other templates. |
would suggest before you go and use them that you share them with the industry. There's
clarity about its applicability. It's used in the context as they prepare the applications. What
we don't want to have happen is everybody do all this work, find an independent assessor,
go through all the work and then come back and say, well, this doesn't meet this template
or this idea we have. You need to do that beforehand in informing the industry so they're
shaping it to address the concerns you have. That's one of the, | think, major things as
we're going forward. We're very concerned about this slowing a process of innovation and
change in our industry. | think given some of the things that Dr. Rugge's Committee is
dealing with, these are going to require substance. If we make these changes it's going to
be different. We shouldn't be holding those changes up that are going to require regulatory
approval. The more communication that's had in these seminars and sharing not what you
have, but what you're thinking. So you get feedback from the industry. There's a general
concern it's not been totally bidirectional. | think you have to take those comments under
consideration. That's all.

Ms. Kim We do.

Ms. Kim | want to reinforce our commitment as we have demonstrated to continue to have
that regular engagement and communication out to the industry and to stakeholders as
much as possible as evidenced by the educational webinars. | do want to clarify that in
terms of templates, you know, the Health Equity Impact Assessment requirement in New
York State being a part of the Certificate Of Need is very brand new. It was a template that
we had to create specifically for the CON application process, which we did very closely
with the staff and OPCHSM just to make sure that it's not out of step with what is asked
and and evaluated within the Certificate Of need. Thank you for your remarks and we will
continue to.

Mr. Kraut What we want to avoid is when an application is before us an applicant coming
into this room feeling they were not treated fairly and then we would have to discount. We
shouldn't be in that position to discount the impacts. Because it's up to us to make the final
decision. | think just to be on the concern. But | think that'll happen when you have real
applications coming through because right now it's all theoretical until we actually have an
application to deal with. We'll see how it goes.

Mr. Kraut Yes, Mr. Laurence.

Mr. Lawrence Harvey Lawrence, a member of the council. | think in line with Dr. Kalkut, it
would be helpful if you could circulate the template again, because | do recall seeing
something about it, but | don't recall the particular. If you could circulated again, that would
be helpful.

Ms. Kim Absolutely.

Mr. Kraut Thank you so much.

Mr. Kraut Thank you.

Mr. Kraut A lot of work. A lot of good work.

Mr. Kraut I'm going to have to change the agenda. | beg the indulgence of Dr. Morley and
Dr. Bauer. I'm afraid of losing the quorum. We do have the report on the Committee of
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Health Personnel and Interprofessional Relations. We have two cases. I'm going to have
to suspend the public meeting and go into an Executive Session, and I'm going to require
the room to be cleared of the public. | believe the department's personnel can stay or not
as they choose, but | have to go into that.

Mr. Kraut Could | have a motion to suspend the public meeting?
Mr. Kraut | have a motion, Dr. Berliner. A second, Dr. Kalkut.
Mr. Kraut All those approve?

Mr. Kraut A motion to go into an Executive Session.

Mr. Kraut All those in favor?

All Aye.

Mr. Kraut Opposed?

Mr. Kraut We will now go into Executive Session. For those of us watching on the web, we
will come back in about fifteen minutes or so to resume. You should check back
periodically to see if we're up and running.

Mr. Kraut Could you just tell me when the webcast has been suspended?

Mr. Kraut | now call on Dr. Morley to give a report on the Office of Primary Care and
Health Systems Management.

Mr. Kraut Dr. Morley.

Dr. Morley Thank you, Mr. Chairman and members of PHHPC, DOH staff, and all New
Yorkers who are watching on the website. The Bureau of Emergency Medical Services, on
Friday, August 18th, we received a notification from the Beekman Fire District that
effective midnight the 23rd they would no longer be available to respond to Green Haven
Correctional Facility for medical related emergencies. The letter indicated, quote, This
service is no longer available for several reasons, and a resolution is not available. On the
28th, we were notified by Beacon Fire District that they would not respond to 911 calls in
the Beacon Fire District. Beacon, which is different than Beekman Fire District, is adjacent
to Beekman. The information was communicated directly in a letter to the New York State
Department of Corrections and Community Supervision. Emergency Preparedness, the
health care industry continues to be one of the top two targeted for cyber security crimes.
In fact, there's been another one just in the last few days. However, at current, there are
no regulations to stop to set a baseline standard for cybersecurity preparedness at
hospitals. The department is currently soliciting feedback and working on promulgating
regulations to ensure all facilities keep patient data as safe and protected as possible. The
department has conducted several rounds of listening and feedback sessions across the
state. Emergency preparedness drill took place last week in New York City. The drill was
based upon a hurricane and required evacuation from Zone One facilities. The facility went
particularly well. Over 95% of simulated transfers went very smoothly and timely. Narcotic
Enforcement, DEA and Telemedicine, on August the 7th, the DEA announced that they
are conducting public listening sessions to be held on September 12th and 13th to receive
additional input concerning the practice of telemedicine with regards to controlled
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substances and potential safeguards. In addition, DOH is working to align state prescribing
regulations with the federal DEA telemedicine flexibilities. OPMC, the New York State
Physician Profile website has been updated. The purpose of the website is to enable the
public to review information about all licensed Doctors of Medicine and doctors of
osteopathy who are registered to practice in New York State. Updates and new
enhancements to the website include the following: advanced search to make it easier to
find a physician, a link that takes users directly to the New York State Department of
Health where they can file a complaint, formatting improvements for better accessibility
and improved reading experience, a login for physicians that directly connects them to the
health commerce site where updates can be made. The Center for Provider Oversight, a
Catholic health system of Buffalo's new hospital in Lockport is scheduled to open in
October. In the meantime, there remains an off-campus emergency department under the
Mount Saint Mary license that opened on the 17th of June and continues to provide
emergency care and transport for admissions. Wynn Hospital is on schedule to open in
October. The number of medical surgical beds for the Wynn Hospital will be 147 beds
lower than the number of beds currently certified by St Luke's Frankston and Saint
Elizabeth's. There will also be three less certified maternity beds, four less neonatal ICU
continuing care certified beds and fourteen less certified pediatric beds, six less psychiatric
beds. The University of Vermont Alice Hyde preliminary approval has been received from
CMS to convert to a critical access hospital. Conversion to the Critical Access Hospital will
require and will result in decertification of thirty-nine medical surgical beds and all six of the
intensive care units. The total count of beds will be reduced from seventy to twenty-five.
Hospital Clinical Staffing Plan, Template and Webinar. The hospitals are required to
submit a clinical staffing plan to the department by July 1 of each year. We did receive
those clinical staffing plans from all hospitals. The department also required a template to
be submitted that summarized the plan for comparative analysis. An announcement on
training will be forthcoming. The request for closure of the Burdett Maternity Unit in Troy
remains under review, and Wyoming County Community Hospital has submitted plans to
close inpatient obstetric services and it remains under review.

Dr. Morley That's my report.
Dr. Morley If there are any questions, I'm happy to take them.
Mr. Kraut Any questions for Dr. Morley?

Dr. Soffel I've been reading in the press about the issues around the Burdett closing, that
there's been a serious community opposition and that the hospital voluntarily went through
an HEIA, that the community at least thinks was far from an adequate process. Do you
have any observations about what's going on there?

Dr. Morley Lots of observations. As you point out, there's been a great deal of community
response to the issue, including you can view a community forum that took place about
two weeks ago on YouTube. The survey that was conducted by the vendor. We looked
into that and the vendor identified that it was a mistake that it was taken down and it was
reopened and put back up. It was initially expected that it would have continued for an
additional twenty-four hours, | believe. It was cut short by twenty-four. Because of the error
when they reopened it they opened it for approximately seventy-two or maybe even ninety-
six hours. The survey time was extended considerably. That's just part of what they're
doing. The complaint was specifically as it relates to a very short duration that the survey
was open. Did that answer your question?

26



Dr. Soffel Watching this all from the viewpoint of the Albany Times Union, just it makes it
hard to know what's really going on. | just would be interested from someone who's closer
to it than | am, because | think that closing an obstetrical unit is going to create controversy
regardless.

Mr. Kraut Well, yes, and it's just important for us not to get into the details until we're
presented. It's a matter that's | suspect going to come before us.

Dr. Morley Yes.

Mr. Kraut We just have to do that and see what the issues are. There is also an
announcement today from the Attorney General that's holding a hearing as well into that.
Dr. Morley, on the ones that you said where there were going to be bed closures, are
those essentially decisions made by the department or those going to come back to us in a
CON?

Dr. Morley It's my understanding that they did come in the past.

Mr. Kraut Shelly.

Ms. Glock This is Shelly Glock from the department. Just a clarification. The Burdett
application is a limited review application.

Mr. Kraut It's not coming to us.

Mr. Kraut Thank you.

Dr. Morley That's Burdett, but you were asking about a lot of bed closures.
Mr. Kraut The other ones, you talked about the bed changes.

Dr. Morley The Wynn Hospital---

Mr. Kraut The Wynn Hospital.

Dr. Morley You approved the Wynn Hospital.

Mr. Kraut This is just reporting on an action. | just want to be clear.

Ms. Glock Because those are construction projects.

Mr. Kraut That's an action that we already voted on and approved.

Dr. Morley A lengthy time ago.

Mr. Kraut Yeah, that was a long time ago.

Mr. Kraut Any other questions for Dr. Morley?

Mr. Kraut Dr. Morley, thank you so much. Again, beg our indulgence because we have to

go out of order, and I'm going to give you the same apology, Dr. Bauer who will present
report of the Office of Public Health.
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Dr. Bauer Thanks so much.

Dr. Bauer | appreciate the opportunity to be with you this afternoon. Thanks to those of
you who are still here. The Public Health Committee of PHHPC met on August 24th. As |
think you know they would like to meet on a much more regular basis about five times a
year to coincide with the Codes Committee. Dr. Rugge, you had mentioned that the Health
Planning Committee had established roles and responsibilities, and | think that would be
very helpful for the Public Health Committee as well to help us understand what our roles
and responsibilities are and how we're engaging with each other. | appreciate that tip. The
Public Health Committee is eager to advance its leadership role in shaping the prevention
agenda, especially as we plan for the next cycle and also is eager to help the department
address key public health topics of interest that might benefit from the attention of the
committee. The committees noted that their meetings are a forum to bring attention and
kind of a bully pulpit to public health issues that may not be receiving adequate attention or
resources. In our consultation with the Public Health Committee at our meeting on the
24th, we agreed that public health workforce was one such topic of interest to the Public
Health Committee, an urgent issue of the Office of Public Health and local health
departments and one that may not be getting sufficient attention. The committee noted that
the public health workforce is distinct from the health care workforce, which of course is
also in urgent need of attention. The Public Health Committee will focus on the public
health workforce specifically. The August 24th meeting of the Public Health Committee
focused on the prevention agenda. Deputy Commissioner Adam Herbst from the Office of
Aging and Long-Term Care joined the meeting and provided a presentation on the Master
Plan for Aging. The master plan is taking an age friendly and more public health approach
focusing on housing and transportation, health and wellness, substance use, nutrition and
so on. As we plan for the next prevention agenda cycle, we're keen to align with the
Master Plan on Aging and obtain some synergies with that work going forward. The
National Association of County Health Officials also presented to the Public Health
Committee sharing findings from a recent survey of local health departments regarding
their experiences implementing the prevention agenda in the current 2019 to 2024 cycle.
NYSACHO highlighted several takeaways, including that local health departments largely
find value in the prevention agenda, especially as they noted, opportunities to engage the
community and expand and strengthen partnerships throughout the community. Other
findings from the survey were that local health departments are open to changes to the
prevention agenda framework and are eager for more guidance on how the prevention
agenda can be used to improve public health at the county level. To me, this was kind of
an important observation, signaling that we really do need to work harder in terms of the
making the prevention agenda deliver its public health value for the state and for our
counties and local health departments. Local health departments also recommended a
longer implementation period for the prevention agenda. We have two three-year cycles
within a six year cycle. They would like one long six-year cycle so that we're not stopping
in the middle re-upping a plan, but we can work that plan over the full six years. Lastly, as |
mentioned at the start, the Office of Public Health was asked to provide some priority
topics to be taken up by the Public Health Committee and public health workforce was one
that was chosen to be pursued. In terms of prevention agenda updates, just quickly, the
Department of Health Steering Committee continues to develop a couple of state health
improvement plan proposals that will present to the Public Health Committee in early
November. Before that time in September 21st we'll receive some additional feedback
from the Ad Hoc Committee. We've been developing two proposals, one that kind of
maintains but tightens up the status quo, the current proposal and another that tries to
transform and modernize the approach. We'll provide both of those to the Public Health
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Committee and see where we end up. Finally, switching topics, just a quick update on the
CDC Public Health Infrastructure Grant, which supports strengthening of the public health
workforce, public health infrastructure and public health data systems. I think | mentioned
to the council previously, we have hired our Workforce Director who is now busy hiring 80
plus additional positions supported by that grant. We have our evaluation lead on staff.
We're really excited about that. As you know, 40% of our workforce dollars, 40% of the
$133 million have been directed to local health departments, the fifty-seven local health
departments outside of New York City, which received its own CDC award. Those fifty-
seven contracts have been executed. Local health departments are working on their
budgets and strategies. | will note that among the metrics that CDC is tracking closely with
this grant are sort of HR metrics in terms of hiring. Vacancies, turnover, attrition, time to
hire from posting to onboarding. Not just for the grant supported positions, but for the
whole department. This is really going to help us become a more efficient hiring operation
within the Department of Health and within HRI and really help us double down on
strengthening the public health workforce.

Dr. Bauer Thank you.

Mr. Kraut Thanks so much, Dr. Bauer.
Mr. Kraut Any questions, comments?
Mr. Kraut Dr. Torres.

Dr. Torres It's wonderful to see some new initiatives taking place in the Bronx through
local health department. They're planning this amazing event that's being inclusive of
many of the community-based organizations at the end of the month of this month. It's just
great to be involved in that and for other agencies to see the value of the impact.

Mr. Kraut Thank you.

Mr. Kraut We talk about health care workforce, but you're right, we don't talk enough
about public health workforce. Within the department is there a division of public health
workforce planning? Because it just struck me when you said that there is a need for that.

Dr. Bauer There is a need for that. We have been looking enviously at the Centre for
Workforce in OBCHSM. With this CDC grant we are hiring quite a few staff and we are
looking to build out our Office of Public Health Practice to support those workforce
initiatives.

Mr. Kraut It's like we've done it with the unions in the city. Northwell does it. We have a
workforce training center both now virtually not only real. Given advanced analytics, Al, all
the richness of the tools that are available. You also have to, you know, with local
departments, I'm thinking Dr. Watkins and others that it needs a centralized. You don't
have to do this. Probably with schools of public health you could really develop New York
as a net producer of public health professionals.

Dr. Heslin Dr. Heslin, Department of Health. | just want to say about the Center for
Workforce Innovation it's a great idea, but that center actually is housed at the Department
of Health but is truly a multi-agency. It works with OMH. As it gets staffed up, we'll work
with all of the other agencies across the state. It's not just the health care that's housed in
OPCHSM, but it is cross divisions and agencies.
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Mr. Kraut Anybody?
Mr. Kraut Dr. Morley.
Dr. Morley Yes.

Dr. Morley The intent is to increase the workforce for New York State just be clear about
that. It's not just nurses. It's everybody in health care across the state.

Mr. Kraut That's great.
Dr. Morley We're inviting not just... Well, we will be inviting not just other agencies, but
representation from the associations from the health care associations, the unions, that it'll

be well represented when we bring together the group.

Dr. Bauer Just one quick note. We are meeting tomorrow with the folks in the new office
that Dr. Bauer mentioned. OPCHSM and OPH are getting together tomorrow.

Mr. Kraut Great. You got to innovate.

Mr. Kraut Any other questions?

Mr. Kraut Dr. Bauer.

Dr. Bauer | have a question for the Chair.

Mr. Kraut Sure.

Dr. Bauer Last meeting, we received a written report from all of the department offices
before the meeting. | personally found it helpful to have that ahead of time to have a
chance to digest the information and think about what questions might arise from that. |
heard Tina Kim mention that she had submitted a written report. I'm just wondering what is
the status?

Mr. Kraut That was the first question | asked when | entered the room today. How come
we didn't receive those? There were some logistical holdups. They should be resolved.
That won't happen again.

Mr. Kraut Yes, itis. That was the intent.

Mr. Kraut They just had a little logistical issue that I'll go into later.

Dr. Morley Just to clarify that you still will receive our written report.

Mr. Kraut We're going to send it out.

Dr. Morley In the future it will be before the meeting. This time the glitch is that it's
unfortunately after the meeting.

Mr. Kraut | will attribute it to the end of Summer and some people not. They've got to get
reviewed and stuff like that.
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Mr. Kraut Thank you again, Dr. Bauer, and | apologize for taking you out of order. The Ad
Hoc Committee to lead the state health improvement plan is going to convene on
September 21st in Albany and in New York City. The next meeting of the council is going
to be on Committee Day is going to be November 2nd, that's a Thursday and then again
two weeks later, on Thursday, on November 16th, both of those meetings will be held in
New York City.

Mr. Kraut May | have a motion to adjourn the public portion of the Public Health Planning
meeting?

Mr. Kraut Thank you very much.
Mr. Kraut We are adjourned and enjoy the waning days of Summer.

Mr. Kraut Thank you.
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NYS Department of Health
Public Health and Health Planning Council (PHHPC)
Deputy Commissioner Executive Report

Office of Aging & Long-Term Care

Hospice Requlations

New York State currently has the lowest utilization of hospice services among all states,
territories, and the District of Columbia. Furthermore, many individuals who do choose
hospice often do so late in the course of their illness. To address this, the Office of Aging
and Long-Term Care (OALTC) is pursuing options to increase awareness and expand the
appropriate use of hospice care.

Since our last report, OALTC has crafted new regulations and entered in discussions with
external stakeholders to evaluate the merits of these regulations. OALTC intends to
present a regulation package to PHHPC for informational and discussion purposes, with
the aim of introducing a simplified, equitable, and efficient set of regulations for hospice
public need methodology. We anticipate initiating this discussion in early 2024.

OALTC eagerly looks forward to addressing hospice and palliative care matters in future
PHHPC meetings.

Certified Home Health Agencies (CHHAS) Regulations

Through numerous discussions on long-term care, reforming the Certificate of Need
(CON) licensure process for CHHAs has consistently emerged as a key theme. OALTC is
fully committed to achieving this goal.

OALTC is currently in the process of drafting regulations to streamline and update the
CHHA need methodology. This includes introducing a Request for Applications (RFA)
to encourage providers to submit CHHA applications within a specified timeframe. It's
worth noting that the last time PHHPC received an RFA for new CHHAS was in 2012.
This new RFA will allow the Department to gauge interest within the home health care
industry for new CHHA applications, which will then be individually reviewed and
approved by PHHPC.

Nursing Home Need Methodology

OALTC has initiated the process of reviewing and modernizing the existing need
methodology for nursing homes. As mandated, the need methodology must be reviewed
and updated every ten years. Unfortunately, due to the COVID pandemic, this ten-year
review and update have been delayed. In the coming months, OALTC will draft a new
need methodology and present our recommendations and regulations for updating the
current methodology to reflect the current realities in the nursing home market at a future
meeting in 2024.



Program of All-Inclusive Care for the Elderly ( PACE)

Earlier this year, the new Article 29-EE PACE licensure statute was enacted into law.
OALTC staff have been diligently working on developing the necessary PACE licensure
regulation, as mandated by the new statute. This regulation is in the final stages of
internal review and will soon be submitted to the State Register to begin the public
comment period. We will share the specific details of the new regulation in an upcoming
PHHPC meeting and be available to address any questions.

OALTC is also in the process of recruiting staff to establish a new licensure review unit
called "Alternatives Models of Long-Term Care.” This unit will be responsible for the
PACE licensure review process and the processing of Continuing Care Retirement
Community (CCRC) applications within the Department's CON processes.

We anticipate accepting new PACE applications under the new statute and regulations in
the first quarter of 2024. It's important to note that the new statute allows for the
acceptance of PACE applications under the old structure until the regulations are
adopted.

Nursing Home Safe Staffing Program

In line with OALTC's commitment to keep PHHPC informed about the progress
regarding safe staffing laws, we have the following updates:

A 90-minute educational webinar for the nursing home industry was done on November
8th, which covered lessons learned from the initial nursing home minimum staffing
standards quarterly assessment process. This follows a previous webinar held on July 6th
and provided additional guidance on the assessment process, along with reviewing
changes made by the Department to enhance efficiency and best practices for nursing
home follow-up activities.

We are also finalizing the processes and inter-departmental collaboration necessary to
review the 70/40/5 spend requirements. Education and training, similar to the minimum
staffing requirements, will be provided, including a webinar and FAQ document. We
anticipate rolling out this component of the program in early December, which requires
annual assessments of compliance. There was a slight delay in the initial rollout due to
complexities encountered while operationalizing the statutory requirements.

NYS Master Plan for Aging (MPA)

OALTC continues to make progress on the MPA, a multi-sectoral initiative called for by
Governor Hochul to ensure that all New Yorkers, regardless of age, income, or ability,
can age with dignity and independence.

In August 2023, the Preliminary Report for the MPA was publicly released, highlighting
the efforts of over 350 experts who sit on more than 30 subject-specific workgroups.
Since then, the Master Plan's subcommittees and workgroups have been actively working
to craft specific recommendations for the Governor. A significant milestone was achieved
on October 20, 2023, when the workgroups submitted 36 initial recommendations to the
MPA's Policy Team for review and development.

Engagement with local community members and elected officials continues through
Town Halls and Listening Sessions, held both in person and virtually. Two Town Halls
were conducted in October, and additional sessions are scheduled for November in
Broome County, Oneida County and Harlem in December.



o Additionally, a survey for aging residents and individuals with disabilities has been
released, available in 17 languages electronically or by mail until December 31, 2023.
Over a thousand responses have been received thus far, and we encourage you and your
networks to participate in and widely distribute this survey, accessible at ny.gov/mpa or
by requesting paper copies via email at mpa@health.ny.gov.

I1. Office of Public Health
Wadsworth Center

o The Wadsworth Center is engaged in shaping state, regional and national initiatives to
improve collaboration within the Department of Health and with other state and federal
agencies, foster links with other states in the northeast region by leveraging our extensive
experience in regulatory processes and provide recommendations to the federal
government regarding sustainably strengthening public health laboratory systems.

Provided comments and recommendations on the new national “One Health” framework
to improve public health preparedness - The Centers for Disease Control and Prevention
(CDC) recently released a One Health preparedness “framework” for public comment (National
One Health Framework to Address Zoonotic Diseases and Advance Public Health Preparedness
in the United States: A Framework for One Health Coordination and Collaboration across
Federal Agencies, Docket No. CDC-2023-0075; www.regulations.gov/document/CDC-2023-
0075-0001). The Wadsworth Center drafted OPH comments and recommendations in
collaboration with the Center for Environmental Health and the Center for Community Health.
Main OPH recommendations to strengthen the proposed framework were:

. Substantial and sustained federal investment in vector surveillance and surveys of
wildlife and livestock is needed to achieve the stated goals of the framework;

. Additional Centers of Excellence are needed to support and develop comprehensive
genomic surveillance and accessible platforms for data dissemination;

. Increased emphasis on investigating and communicating the relationship between
environmental change and zoonoses is required for an effective, proactive Framework;

. The Framework should be flexible to expand the program as additional factors beyond
zoonoses are identified throughout this initiative.

. CDC should consider pilot programs at the state level to implement comprehensive One

Health surveillance to explore the prediction and prevention of “one health” crises before they
emerge as opposed the current model of “detect and react.”

Resumption of regular state-wide laboratory inspections

. Clinical laboratories in New York State, and laboratories conducting testing on
specimens originating in New York State, must hold a New York State Department of Health
clinical laboratory permit (Title V, Section 574 of the New York State Public Health Law). The
standards encompassed by this law are equal to or more stringent than those of the federal
government and as a result, New York State has long been granted exempt status by the federal
government from national regulations and oversight.
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. The Clinical Laboratory Evaluation Program (CLEP) of the Wadsworth Center provides
the oversight of over 1,000 clinical laboratories and blood banks, including out-of-state facilities
that accept clinical specimens collected in New York State
(www.wadsworth.org/regulatory/clep). Due to emergency operations during the Covid-19
pandemic, many of the regular activities to safeguard the health and well-being of New York
State residents were suspended, including regular onsite inspections of clinical laboratory
operations. In August, CLEP resumed regular, in-depth inspections state-wide as part of the
post-pandemic transition to regular public health operations.

. Of note, the laboratories of the Wadsworth Center that provide clinical testing are also
subject to these same, strict standards and recently underwent a comprehensive, onsite review
by an external inspection team. All clinical laboratories at the Wadsworth Center passed
inspection with only four minor and non-essential issues identified across all programs.

Advising New Jersey on state regulatory processes for tissue banks and breast milk
donations

Wadsworth’s Tissue Resources Program oversees all tissue banking activities and services
provided in New York State, from donor solicitation to clinical use, under Public Health Law
Article 43-B (1990). One aspect of this oversight involves donated breast milk. New York is a
pioneer in providing babies with safely pasteurized donor human milk when their mothers’ own
milk is unavailable or insufficient. The Wadsworth Center provides regulatory review and
inspections to ensure the safety and quality of donated breast milk.

. Other states are developing tissue bank oversight programs, including for donated breast
milk. Beginning in October 2023, the Wadsworth Center was requested by the New Jersey
Department of Health to provide advice and guidance on the regulation of tissue banks and
breast milk donations and distribution centers to assist New Jersey with developing their own
regulatory systems. Through a process of discussions, virtual meetings and exchange of
documents and regulatory materials, the Wadsworth Center has been collaborating with New
Jersey to assist them in the development and implementation of guidance on standardization of
testing of breast milk, the development and implementation of the inspection process, the
training and accreditation of inspectors, and associated regulatory frameworks to govern both
the non-profit and for-profit institutions that are involved with collection and distribution of
donated breast milk.

Center for Environmental Health

The Center for Environmental Health (CEH) is advancing several initiatives involving
legislative or regulatory changes that will better safeguard NY'S residents from contaminants in
their water, homes, and environment. The following is a summary of four of our current
priorities:

. Addressing Emerging Contaminants in Drinking Water

CEH is administering important new federal funding from the Bipartisan Infrastructure Law
(BIL) that enhances the existing Drinking Water State Revolving Loan Fund, targets the
replacement of Lead Service Lines, the removal of emerging contaminants from drinking water,
and the upgrading of aging and inadequate water supply infrastructure. The final Intended Use
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Plan for DWSRF base and Year 2 of BIL supplemental projects to upgrade infrastructure and
for BIL-Emerging Contaminants has been posted to the NYSDOH website. Applications for
BIL Lead Service Line funding are still being scored and processed. The draft Intended Use
Plan for these projects will be announced by the end of 2023, or early in 2024.

Public Health Law (PHL) 81112 was revised in December 2021 requiring the Department of
Health (DOH) to regulate additional per- and polyfluorinated (PFAS) compounds. After the
Department proposed revisions to Part 5 Drinking Water Regulations in Fall 2022, more than
1,500 comments were submitted. Then, in March 2023, the United States Environmental
Protection Agency (EPA) proposed maximum contaminant levels (MCLs) for six PFAS. The
public comment period closed on EPA’s proposed drinking water standards in May 2023 at
which time EPA had received nearly 100,000 comments. CEH continues to evaluate necessary
regulatory changes to Part 5 Drinking Water Regulations regarding MCLs for specific PFAS
contaminants amidst this very dynamic, ever-changing regulatory landscape. We expect final
EPA regulations by the end of 2023 at which point NYS can draft new revisions to Part 5 to
incorporate federal MCLs.

In addition, amendments to PHL §1112 established requirements for all NYS public water
systems to monitor for emerging contaminants to identify contaminants in drinking water that
are not currently regulated through a chemical-specific standard (i.e., maximum contaminant
level). Currently, there are 23 PFAS contaminants listed as emerging contaminants. The
amendments require that substances listed as emerging contaminants be monitored by all public
water supplies and that any exceedance of a notification level must be reported to water
customers within 90 days. We intend to set the notification level for all PFAS at the method
detection limit (MDL). The MDL means the minimum concentration of a substance that can be
measured and reported with 99 percent confidence that the analyte concentration is greater than
zero. This achieves maximum transparency for water customers and avoids debate over what
level needs to be found for notification to occur. Additional details will be in the proposed
regulations, which we expect to release for public comment in early 2024.

PHL 81112 also required DOH to list 16 additional chemicals as emerging contaminants that
would require new monitoring by NY'S public water supplies. However, DOH, in consultation
with the Drinking Water Quality Council (DWQC), can decide not to retain any of the 16 if that
determination is made before the end of 2023. In June 2023, DOH provided the DWQC with a
summary of occurrence and toxicology information on these 16 chemicals. At the November
2023 DWQC Meeting, DOH highlighted why some of these contaminants should be prioritized
over others. DOH proposed that seven of these chemicals be prioritized for the emerging
contaminant list based upon the occurrence and toxicology information provided. A future
regulatory package (targeting late-2024) will address this new set of chemicals identified as
emerging contaminants. These draft regulations are required to go before PHHPC and reflect
important work ongoing in CEH.

. Addressing Lead in School Drinking Water

Other revisions to Public Health Law 81110 lowered the action level for lead in school drinking
water from 15 parts per billion (ppb) to 5 ppb and increased the frequency of lead testing from
being determined by the department (every 5 years) to every 3 years, effective in December
2022. The Department has been working with partners in the State Education Department to
operationalize these changes and provide guidance to schools across the state. Draft regulations



for Title 10 Part 67-4 were posted in the NYS Register September 13, 2023; public comment
just closed (~November 13). As of November 1, one public comment was received.

. Addressing Childhood Lead Poisoning through Proactive Rental Inspections
Creation of Public Health Law 81377, set the stage for CEH to implement a proactive rental
registry in identified communities of concern to combat childhood lead poisoning. CEH is
currently drafting regulations to administer, coordinate, and enforce lead safety inspections and
remediation of conditions conducive to lead poisoning. Eligible properties include residential
dwellings built prior to nineteen eighty (1980) with two or more units located in communities of
concern. Properties will be issued and will be required to maintain a Lead Safety Certification
on a 3-year rolling basis. Local Health Departments (LHDs) will receive funding to implement
the program and work with landlords, inspectors, and contractors to ensure children are
protected from lead-based paint hazards in rental housing. CEH is working to engage partners in
the creation of these regulations through Listening Sessions with LHDs, monthly meetings with
the Conference of Environmental Health Directors Lead Rental Registry Workgroup, meetings
with key municipal and advocacy partners as well as the Lead Advisory Council which met on
November 8, 2023. We expect these regulations will be released for public comment in early
2024. These draft regulations are not required to go before PHHPC but reflect important work
in CEH.

. Addressing Potential Radiological Exposure in Medical Settings
CEH is working to redesign and modernize Title 10 Part 16 focused on lonizing Radiation. This
Part applies to all radiation equipment and radioactive material within the jurisdiction of the
NYSDOH. Sections of this part contain provisions applicable to radiation equipment operators
and persons in possession of radioactive materials, including general radiation protection
requirements. This Part applies to any person who transfers, receives, possesses, or uses any
radiation source in this State.
Updates to this section are required to incorporate and reference changes to multiple sections of
the Federal Code of Regulations, including 10 CFR 37, Physical Protection of Category 1, and
Category 2 Quantities of Radioactive Material. The proposed regulations also:
I.Modernize regulations to reflect changes in medical practice, i.e., moving from film to digital

imaging.

I1.Add quality assurance (QA) requirements for dental cone-beam CT units to bring them in line
with QA requirements for other medical units.

I11.Raise fees for the first time to cover operation costs. Average fee increases will be around 40-
45%, below the level of inflation in the same time frame.
We expect these regulations will be released for public comment in early 2024. These draft
regulations are required to go before PHHPC and reflect important work ongoing in CEH.



Center for Community Health

. Launch of Five Initiatives with Health Equity Focus to Provide Cancer Prevention
and Control in NYS Communities: The Department released five funding opportunities this
year, prioritizing limited funding to address cancer prevention, early detection, and survivorship
among communities that experience cancer-related disparities. Two of the funding opportunities
resulted in grant awards for five-year contracts that began October 1, 2023, they are:

1. The long-standing Breast, Cervical, and Colorectal Cancer Screening Services Program
(CSP) funds 21 healthcare and community organizations and local health departments to
conduct education, outreach and recruitment and assist eligible persons to receive free breast,
cervical, and colorectal cancer screening and diagnostic services, and referrals to treatment. The
CSPs prioritize outreach activities to reach person from populations disproportionately affected
by cancer and experiencing health care inequities, with a focus on persons who are Black,
persons who identify as lesbian, gay, bisexual, transgender, queer, intersex, asexual persons,
and rural populations.

2. The Peer Education, Outreach, and Shared Decision Making for Persons at High Risk for
Prostate Cancer grants were awarded to four organizations that will offer peer education and
outreach, personalized coaching, linkage to community services to address barriers to
healthcare, and referrals to health care providers for prostate cancer screening for Black men
who experience a disproportionately higher burden of prostate cancer. There is one award each
in Kings, Bronx, Monroe, and Erie County, counties with the highest prostate cancer mortality
rates and percent of population who are Black males.

Three other funding opportunities released this year, with awards anticipated in 2024 include:

1. Post-treatment Support Services for Breast Cancer Survivors who are Black, directing
funds to grass roots, community organizations to provide support groups and one-on-one peer
mentoring to offer a culturally responsive environment to address the varied personal and cancer
survivorship needs of breast cancer survivors who are Black;

2. The Increasing Colorectal Cancer Screening in Federally Qualified Health Centers will
fund up to six primary care clinics to implement evidence-based interventions to improve their
patient screening rates, with a focus on those clinics with low screening rates; and

3. Community Outreach to Promote Colorectal Cancer Screening will award up to 12
contracts to provide peer education and outreach and connect persons to cancer screening
services, with a focus on persons who are Black, Hispanic/Latino, LGBTQ+, and/or reside in
rural communities. In addition to focusing services on those populations that experience the
greatest cancer disparities, the latter funding is directed to smaller, nontraditional organizations
that represent those communities and uses a simplified on-line application familiar to such
organizations.

. CCH’s Division of Family Health received a $10 million, five-year grant award from
the U.S. Health Resources & Services Administration (HRSA) to decrease maternal and
infant morbidity and mortality and improve outcomes for birthing people and infants in NYS.
The funding will be used for three components and will include staff infrastructure:

1. Convene a Maternal Health Task Force to assess maternal care and coverage, identify
gaps that impact maternal health outcomes, and assist in the development of a strategic plan
aligned with the Title V MCHSBG Needs Assessment.



2. Improve state-level maternal health data and surveillance by assessing severe
maternal morbidity and associated disparities, examining low risk cesarean births, and
improving data linkage between the Pregnancy Risk Assessment Monitoring System (PRAMS)
and other maternal data sources.

3. Establish innovative initiatives:

. Perinatal Project ECHO (Extension for Community Healthcare Outcomes), a tele-
mentoring model of clinical provider education, to expand and enhance capacity with diverse
hospital and community-based providers that serve in and around areas that are medically
underserved and/or maternity care deserts. This will be established at two existing Project
ECHO hubs with experience implementing the ECHO model. These facilities are also regional
perinatal centers, serving the Finger Lakes (University of Rochester Medical Center) and Lower
Hudson Valley (Westchester Medical Center) regions.

. Universal Postpartum Virtual Home Visiting Initiative (UPV-HVI) in St. Lawrence
and Cortland counties. The initiative will involve collaborating with a pair of birthing hospitals
and established perinatal home visiting programs in each county: Canton-Potsdam Hospital and
North Country Prenatal Perinatal Council for St. Lawrence County, and Guthrie Cortland
Medical Center and Mothers and Babies Perinatal Network for Cortland County. All people
who give birth at these hospitals will receive education about the UPV-HVI services and will be
offered up to three virtual home visits, the first starting within 48-72 hours post-discharge and
continuing through 30 days post-discharge.

Additionally, the Division of Family Health received a $800,000, four-year grant from HRSA to
continue participation in the national Alliance for Innovation on Maternal Health (AIM). DFH
will use funds to implement a Perinatal Quality Collaborative (NYSPQC) Primary Cesarean
Birth Reduction Project (PCRP), centered on the AIM maternal safety bundle, Safe Reduction of
Primary Cesarean Birth (SRPCB). Through this project, the NYSPQC will: expand the reach,
depth, and quality of identifying, developing, and disseminating best practices to improve
maternal health care quality and outcomes; improve maternal and infant health; and reduce
preventable maternal mortality and morbidity. This funding would allow NY'S to increase the
number of facilities implementing patient safety bundles and the number of patient safety
bundles implemented in NYS; support consistency of bundle delivery; and promote effective
data collection and reporting.

Office of Science

. The Office of Science completed a major improvement of five public health data
dashboards that provide Department of Health programs, stakeholders, and the public with
access to several hundred health indicators and analysis tools addressing many prevention and
disease areas. The main improvements include redesign and development on the Tableau
platform, which allows more user-friendly analyses and display of results across a variety of
visualization formats, including line graphs, maps, and bar charts, and more interactive
functionality. These dashboards also provide measures of health indicators across socio-
demographic categories, such as age, race and ethnicity, income, education, and geographic
region, and allow assessments of disparities and inequities in health behaviors and outcomes
across these and other categories.




. Prevention Agenda Dashboard provides nearly 100 key performance indicators for
tracking progress on the implementation of the State Health Improvement Plan - the Prevention
Agenda. Data are available at the state, regional, and county levels, and even at sub-county
levels, in some instances.

. Community Health Indicator Reports (CHIRS) Dashboard tracks about 350 indicators
organized by 15 health topics. In addition to a statewide dashboard, each of NY’s 62 counties
has its own dashboard, facilitating comparison of county data across counties, regions and with
the state. This is one of the major data sources to support state and local community health
needs assessments and health improvement plans.

. Asthma Dashboard, including 44 asthma-related indicators, provides a comprehensive
view of asthma in the state and serves as a resource for policymakers, healthcare providers, and
other stakeholders. The Dashboard is leveraged to guide strategic actions, target interventions to
serve the highest risk individuals with asthma, support populations facing a disproportionate
burden of asthma, and drive the expansion of evidence-based asthma interventions and policies
supportive of asthma control.

. Maternal and Child Health Dashboard comprises of 43 National and State selected
performance measures to support the assessment of needs and to monitor progress towards
improving the health of New York State residents and reducing health disparities, specifically
for the following populations: women, infants, children, and adolescents including children and
youth with special health care needs. It serves as an interactive visual presentation of the state
and county data.

. Opioid Data Dashboard provides comprehensive and useful data on opioid prescriptions,
misuse, opioid use disorder treatment, and non-fatal and overdoses. The dashboard includes
data for 98 opioid-related indicators at the state level and 77 opioid-related indicators at county
level. Each county has its own dashboard with several indicators, which ZIP Code level data are
available.

Workforce Development

The Office of Public Health was awarded the Centers for Disease Control and Prevention Public
Health Infrastructure Grant in December of 2022. This 5-year grant is a groundbreaking
investment that supports critical public health infrastructure needs of health departments across
the United States. This grant has three pillars that lead to accelerated prevention, preparedness,
and response to emerging health threats, and improved outcomes for other public health areas:
Workforce, Public Health Foundational Capabilities and Data Modernization (CDC, 2023).

1. Local Health Department Engagement

Fifty-seven of the NYS Local Health Departments (LHDs) were collectively awarded 40% of
the Public Health Infrastructure Grant to strengthen their public health infrastructure. Local
Health Departments have creatively identified ways to use their investments for workspace
improvements, professional development, recruitment and retainment, employee wellness, and
community engagement. Dr. Bauer, and Keshana Owens-Cody, OPH Workforce Director,
attended the NYSACHO Summit in October 2023 to share New York’s vision of the Public
Health Infrastructure grant and the importance of our partnership together to bolster the public
health workforce. Grants administration and the workforce team are working collaboratively
with NYSACHO to host office hours to support LHDs with budget modification approvals.



https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapps.health.ny.gov%2Fpublic%2Ftabvis%2FPHIG_Public%2Fpa%2F&data=05%7C01%7CGeraldine.Humbert%40health.ny.gov%7Cfa705f1375614f533faa08dbdba2ec64%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638345265015687603%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=SirEszK%2FxFqQdU%2FfWTGfvE6X6zsui%2BM36SEMf%2B4H8EI%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapps.health.ny.gov%2Fpublic%2Ftabvis%2FPHIG_Public%2Fchirs%2F&data=05%7C01%7CGeraldine.Humbert%40health.ny.gov%7Cfa705f1375614f533faa08dbdba2ec64%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638345265015687603%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=QUpFGUaHjtpyoFpWGFxuAP51GT%2F%2FizoqZQu8Jz6cRpM%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapps.health.ny.gov%2Fpublic%2Ftabvis%2FPHIG_Public%2Fasthma%2F&data=05%7C01%7CGeraldine.Humbert%40health.ny.gov%7Cfa705f1375614f533faa08dbdba2ec64%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638345265015687603%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=F7%2FSzIyvK813EL5uZ4RvGjpMBE2ZW4Jd0IAArLU%2FM18%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapps.health.ny.gov%2Fpublic%2Ftabvis%2FPHIG_Public%2Fmch%2F&data=05%7C01%7CGeraldine.Humbert%40health.ny.gov%7Cfa705f1375614f533faa08dbdba2ec64%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638345265015687603%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=25%2F4MpOrjZdM%2FVN5p16Ggrv9ZEkxWY8gRy74QN%2BVuW8%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fapps.health.ny.gov%2Fpublic%2Ftabvis%2FPHIG_Public%2Fopioid%2F&data=05%7C01%7CGeraldine.Humbert%40health.ny.gov%7Cfa705f1375614f533faa08dbdba2ec64%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638345265015687603%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=Zz6XDo1ZsXTG6yeO680JWg5jXYPF6aeXQyYK%2B1RFA8Y%3D&reserved=0
https://www.cdc.gov/infrastructure/phig/index.html
https://www.cdc.gov/infrastructure/phig/index.html

2. Recruitment and Hiring

Over 80 positions across the Office of Public Health will be hired through the grant to
strengthen our public health infrastructure. The Workforce Director, Program Evaluation Lead,
and Grants Administration have been working collaboratively with Health Research Inc. Human
Resources Department to post positions through new resources made available in Workday ©,
evaluate hiring timeliness, and retention. This team has also worked collaboratively with
NYSDOH Human Resource Group to develop new job titles that will support the grants
implementation. By working together at the implementation phase, the team will reduce
duplication of effort, align Department goals, and with grant investments identify opportunities
to strengthen recruitment and retention for the public health workforce, build public health
subject matter training and development, and increase programs and services to improve
employee well-being.

The New York State Prevention Agenda

The Office of Public Health Practice completed review of the over 120 CHA-CHIP/CSP
submissions it received for 2022 and provided individualized feedback to 58 Local Health
Departments and 165 hospitals. Furthermore, the annual required update to the 2022 CHIP/CSP
plans was waived for LHDs and hospitals for 2023 to allow for more complete implementation
of plans as submitted, and for review of the Department’s feedback. Proposals to the change the
frequency of these updates is under review in the current planning process for the 2025-2030
Prevention Agenda Cycle.

Coordination of planning for the 2025-2030 Prevention Agenda cycle has continued at a steady
pace. The stakeholder engagement phase of the planning process has completed, and the
NYSDOH steering committee and its workgroups have produced two draft proposals that are
currently under review internally, and that are being shared with state-government partners to
ensure they accurately reflect input gathered during the engagement phase. The State Health
Assessment has been completed, and the initial presentation is being planned for a Public

Health Committee meeting being scheduled in December 2023. The SHA is informing the
priorities, focus areas, and goals for both the Holistic and Integrated framework proposals.

I11.  Office of Primary Care and Health Systems Management

BEMS

The Dept. of Corrections and Community Supervision has identified EMS services to meet the
emergency needs of Green Haven Correctional Facility. The lack of coverage of the prison by
the local EMS crew has led to discussions on how best to address the growing concern of EMS
coverage.

Emergency Preparedness

Two NY hospitals were recent targets of cyber-attacks. Both hospitals were negatively
impacted. As examples, the Health Alliance had to engage in patient transfers. Claxton Hepburn
and the Health Alliance both experienced a significant impact on their billing capacity. When a
cyber-attack is reported to the DOH, the DOH works in partnership with the impacted provider
and appropriate principals.
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Bureau of Narcotic Enforcement

. Prescription Monitoring Program Registry Integration with Electronic Health
Record- On August 31, 2023, the Bureau of Narcotic Enforcement, in collaboration with the
Office of Quality and Patient Safety and the Health Information Exchange (HIE) Qualified
Entity, Hixny established integration of Prescription Monitoring Program (PMP) data into the
Hixny Electronic Health Record (EHR) interface. Initial integration includes two pilot sites,
Hudson Headwaters Health Network and Ellis Medicine. Hudson Headwaters includes 22
facilities, and the Ellis Medicine health system has four facilities. By week of September 11,
2023, the remainder of healthcare entities using Hixny’s HIE interface will be able to access
PMP data through EHR system. This includes 128 healthcare partners within the Capital Area
Region of New York State. The Bureau of Narcotic Enforcement is also currently working
with several health systems in the New York City area to continue to expand PMP-EHR
integration coverage

Center for Health Care Policy and Resource Development

. Temporary Staff Agency Statute — Frequently Asked Questions have been uploaded to
the DOH website on 11/02/23. New questions continue to be collected and added. 160
agencies have submitted data and fees. Registration date has been extended to Nov. 15. First
quarterly report due date is Nov. 30

Office of Professional Medical Conduct

. NYS Physican Profile - A reminder that the NYS Physician Profile website has been
updated and recommend that all members of the Council take it for a test run — i.e. look up your
favorite physicians just to see how it is working. The purpose of the website is to enable the
public to review information about all NYS licensed physicians. The website also offers search
tips to help consumers get the best results when researching a physician and a page to answer
frequently asked questions. Information registered physicians are required to provide includes
information about the doctor's medical education, information about translation services at the
doctor's office, and information about legal actions taken against the doctor.

Center for Provider Oversight

. Wynn Hospital - Faxton-St. Luke’s / St. Elizabeth’s (MVVHS Healthcare) — The Wynn
Hospital opened Sunday, October 29th. There were a few issues that required additional
support. The air filtration system test failed and a delay of a week in opening of the operating
rooms and cardiac catheterization suites was require. The Dept. provided additional EMS
resources to the county to be able to transport longer distances for higher level trauma and
cardiac care. Four additional ambulances were contracted and available for transport to
Syracuse or Albany.

. Catholic Health of Western NY - The Catholic Health System of Buffalo opened its
new hospital in Lockport and the off-campus Emergency Dept., under the Mt. St. Mary license
has been closed. Critical Access Hospitals - Alice Hyde has been approved to become a CAH
which will result in the loss of 45 beds (not being utilized) and their Acute Dialysis

program. Requests have been received from other hospitals including Claxton Hepburn,
Massena and Wyoming hospitals and the Department continues to review the CON applications
for conversion to a CAH.
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.nydoctorprofile.com%2Fsearch-tips&data=05%7C01%7CJohn.Morley%40health.ny.gov%7Cd8472a44e0ee4334f03b08dba4b88fba%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638284884813512374%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=wLUFPtUA6AS74LqDtOOm3QOPopUbCGjLnOZSHPNc21M%3D&reserved=0
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.nydoctorprofile.com%2Ffaqs&data=05%7C01%7CJohn.Morley%40health.ny.gov%7Cd8472a44e0ee4334f03b08dba4b88fba%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638284884813512374%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=hbbrFgvlAc0E09EnUDNF43GKVqyrKZaqczMIu0uOL3A%3D&reserved=0

. Burdette Maternity Unit - The request for closure of the Burdette Maternity unit in
Troy remains under review. The HEI Assessment has been released by St. Peter’s Health
Program and is in the public domain.

. Hospital Clinical Staffing Plans - Hospitals are required to submit a clinical staffing
plan to the Department by July 1 of each year. A standardized template was developed, and
hospitals uploaded information on staffing, unit by unit, back in July. Feedback was received
indicating information provided in this format would lose data present in the actual original
schedules approved by the hospital staffing Committees. In October hospitals were notified that
they should also send the scheduling information in the formats they each use, and it would be
uploaded “as is” as was done July *22.

PHHPC’s Planning Committee
. A report is being drafted based on the information that was provided to the committee
through the work groups. Recommendations that will be coming back to this Committee.

IV.  Office of Health Equity and Human Rights

AIDS Institute:

. Ending The Epidemic Summit and World AIDS Day:

The AIDS Institute within the New York State Department of Health is hosting the 8" Annual
NYS Ending the Epidemic (ETE) Summit and the 25" Annual World AIDS Day events from
Tuesday, November 28" through Thursday, November 30™. These are in-person events, the
first-time partners are safely able to reunite after three years of virtual celebrations.

This year’s theme is: “Family Reunion: Together We Adapt and Thrive”. Events will highlight
efforts to help those living with and impacted by HIV, STIs, HCV. Registration is currently
open, and we are happy to share this year’s registration link here.

. Congenital Syphilis Elimination Strategic Planning Group

On Friday, October 13", 2023, the members of the Congenital Syphilis Elimination Strategic
Planning Group met for the fourth time. Members finalized recommendations and solicited
support and feedback form subcommittees to synthesize their recommendations list, including
ensuring the recommendations addressed health equity. Members identified key stakeholders
needed to continue discussions and established future monitoring/evaluation progress plans.

. Bicillin Shortage:

Bicillin is a syphilis treatment that continues to remain in short supply. The bicillin shortage has
resulted in the recommendation from the Centers for Disease Control and Prevention (CDC)
that the existing supply be reserved for the treatment of pregnant persons and infants born with
congenital syphilis. For others, doxycycline should be the prescribed medication. A Clinical
Recommendation Letter was shared by CDC with providers in July 2023, found here.

The CDC and FDA both state that the shortage is expected to continue into mid to late 2024 and
will pose a challenge to syphilis control._ The AIDS Institute has shared guidance and resources
with providers throughout the summer and continue to monitor the situation nationally while
updating provider networks.
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fnycevents.swoogo.com%2Fete2023%2Fbegin&data=05%7C01%7CKacey.Griffin%40health.ny.gov%7C0a148587f31f41ebfb6c08dbd639d3f3%7Cf46cb8ea79004d108ceb80e8c1c81ee7%7C0%7C0%7C638339316076085256%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=08Rt5BDq5HHEh%2BVQwvHRJBZiGE%2BTr9EtkO999wMqvuA%3D&reserved=0
https://www.cdc.gov/std/dstdp/dcl/2023-july-20-Mena-BicillinLA.htm

. EPT Practice-based Name Change:

Formerly known as Expedited Partner Therapy, the practice-based name change to Expedited
Partner Treatment was recently made by the AIDS Institute based on recommendations from a
community focus group.

EPT strategies remain the same, focusing on treating the sex partners of those diagnosed with
various STIs. However, the focus group noted that “therapy” is misleading and unclear
compared to the goal of EPT. EPT aims to promote an “every partner treated” framework with
simple messaging for the community. Messaging and educational materials are being updated to
reflect this community-recommended name change in NYS.

Note that nationally, the strategy is still known as Expedited Partner Therapy.

Office of Gun Violence Prevention (OGVP)

. Recent State Legislative Action

On October 17", Governor Hochul signed legislation S.580A/A.2893A permitting Medicaid
Reimbursement for Violence Prevention programs. The bill allows low-income New Yorkers
impacted by community violence to receive violence prevention services from qualified
specialists. The Department’s OGVP is working closely with the Office of Health Insurance
Programs to coordinate implementation and create guidance documents for stakeholders.

National Partnership Building

On September 22", President Biden announced the establishment of the first-ever White House
OGVP which is overseen by Vice President Harris. OGVP participated in the first Special OVP
Network Meeting with the new White House Office with leaders across the nation working to
understand and inform the office priorities:

. Expedite Implementation of Bipartisan Safer Communities Act & Previous Executive
Actions

. Identify New Executive Actions to Address Gun Violence

. Expand State and Local Partnerships to Advance Efforts to Address Violence

. Improve Support for Survivors and Communities Impacted by Surges of Gun Violence

and Mass Shootings

OGVP joined the National Institute for Criminal Justice Reform (NICJR) newly launched
National Offices of Violence Prevention Network (NOVPN) which serves as a learning
community with the goal of significantly increasing the expertise and effectiveness of city
agencies leading gun violence prevention initiatives across the country.

Gun Violence Prevention through Community-led Youth-based Programs Request for
Application

On September 19", the OGVP issued Request for Applications (RFA #20450/ Grants Gateway
# DOH01-GVPCL-2023). Titled “Gun Violence Prevention through Community-led Youth-
based Programs”, the goal of this RFA is to engage a qualified applicant that can help advance
the mission of OGVP by serving as a fiscal, contractual, and project management conduit that
facilitates place-based investments in grassroots community-based organizations that operate
gun violence prevention programs in areas across NY'S disproportionately impacted by gun
violence. Up to $2.5 million in State funding is available annually to support one (1) statewide
award through this RFA. The multi-year amount available for this RFA is $5 million.
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OGVP held an applicant conference on October 10" which was well attended with over 50
participants. The Governor highlighted this funding opportunity with a press release on October
27", Applications close on November 8",

Recent Conferences and Presentations

The OGVP participated in the following conferences and presentations:

September 26'-28™" 2023: the Health Alliance for Violence Intervention Annual Conference
convenes a national group of stakeholders from government, healthcare, philanthropy, and
frontline violence prevention to share innovative and best practices, lessons from the field, and
research on violence intervention, healing equity, and community partnerships to bring this
powerful work to scale.

November 15-3'9, 2023: the National Research Conference for the Prevention of Firearm-
Related Harms is focused on highlighting the current state of the science and research for the
prevention of firearm-related harms across the lifespan. OGVP Deputy Director, Jessica
Sunshine, presented Trends in New York State Utilization of Extreme Risk Protection Orders:
Examining Initial Uptake and Implementation

Health Equity Impact Assessment Unit

The Health Equity Impact Assessment (HEIA) Unit within the Office of Health Equity and
Human Rights continues to provide technical assistance to stakeholders that are completing
HEIAs. The HEIA Unit is developing new webinars to provide additional guidance for
independent entities. The FAQ document is moving through the final stages of review and will
be posted on the Department’s website.

Office of Minority Health and Health Disparities Prevention

Celebrating Health Literacy Month in New York: Health literacy is a critical aspect of the
provision of health care services. The Department’s initiatives reflect a multilevel approach to
improve effective communication and health literacy across the Department’s internal and
external partners, strengthen the case to address health equity, support innovative programs and
policies as well as posit research efforts for future DOH and statewide initiatives. In addition,
the health literacy initiatives promote collaborative efforts across organizations and
communities and identify successful strategies to identify disparities among New York’s racial
and ethnic minority populations.

The New York State Department of Health is the first health department at the state level in the
United States to execute an organization-wide health literacy survey, hold in person health
literacy summits statewide, invite the HHS Agency for Health Care Research and Quality in
partnership with the Office of Disease Prevention and Health Promotion to discuss the Health
People 2030 definition of Health Literacy, and pre-pandemic, received a proclamation from the
governor declaring October as Health Literacy Month.

This month’s theme is “Advancing Health Equity through Health Literacy: The importance of
effective communication during the pandemic.”
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. This year, OMH-HDP will highlight the work of the organizations funded by the Center
for Disease Control and Prevention Health Disparities (CDC HD) grant that implemented the
use of health literacy when proving education about COVID-19 to our communities and an
awardee from the Office of Minority Health and Health Disparities Prevention under our State
Operations funding. NYS DOH OMH-HDP is working with the CDC to confirm that we are
the only CDC OT21-2103 awardees highlighting grantees and their work during Health Literacy
Month.

. 1.5 hour long virtual events have included six awardees that have presented information
regarding the importance of health literacy and effective communication within the
communities providing services to deaf and hard of hearing, LGBTQI+, Nations and urban
underserved.
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Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by Section 2803 of the Public Health Law, section 405.45 of Title 10
(Health) of the Official Compilation of Codes, Rules and Regulations of the State of New York
(NYCRR) is amended, to be effective upon filing with the Secretary of State, to read as

follows:

405.45 Trauma Centers

(a) Definitions. The following terms when used in this section shall have the following

meanings:

(3) “Level I trauma center” means a facility verified by the American College of Surgeons
Committee on Trauma (ACS-COT), or other entity determined by the Department, and
designated by the Department as a facility that is capable of providing the full range of services
required of trauma patients; conducts trauma research; and provides training to surgical residents
that comports with the ACS-COT’s publication entitled Resources for Optimal Care of the
Injured Patient [(2014)] (2022). The standards set forth in the ACS-COT’s publication

entitled Resources for Optimal Care of the Injured Patient [(2014)] (2022) are hereby
incorporated by reference with the same force and effect as if fully set forth herein. A copy

of Resources for Optimal Care of the Injured Patient [(2014)] (2022) is available for inspection
and copying at the Regulatory Affairs Unit, New York State Department of Health, Corning
Tower, Empire State Plaza, Albany, New York 12237. Copies are also available from the

American College of Surgeons Committee on Trauma, 633 North Saint Clair Street, Chicago,



Illinois 60611. A Level I trauma center shall have a transfer agreement with at least one

pediatric trauma center for trauma patients whose needs exceed the clinical capabilities of the

facility.

(c) Trauma Center Designation

(1) A hospital seeking designation as a trauma center must receive verification by the American
College of Surgeons, Committee on Trauma (ACS-COT), or other entity determined by the
Department. To receive verification, the hospital must undergo a consultation site visit and
verification site visit by the ACS-COT, or other entity determined by the Department. During the
verification site visit, the hospital must exhibit that it is capable of providing Level I, Level 11,
Level I11, Level IV or pediatric trauma care in accordance with the trauma care standards set
forth in ACS-COT’s publication entitled Resources for Optimal Care of the Injured

Patient [(2014)] (2022).

(i) Verification site visit.

A hospital seeking designation as a trauma center shall request an official verification site visit
by the ACS-COT, or other entity determined by the Department, no later than two years
following a hospital’s receipt of its consultation site visit report. The hospital must receive
confirmation fromthe ACS-COT, or other entity determined by the Department, that the hospital
meets the criteria for trauma center verification in accordance with the criteria outlined in the

ACS-COT’s publication entitled Resourcesfor Optimal Care of the Injured Patient [(2014)]

(2022).



(d) Requirements for Operating a Trauma Center.

(1) Upon designation, a hospital operating a trauma center shall:

(it) comply with the trauma care standards set forthin ACS-COT’s publication

entitled Resources for Optimal Care of the Injured Patient [(2014)] (2022);



REGULATORY IMPACT STATEMENT

Statutory Authority:

The authority for the promulgation of these regulations is contained in Public Health Law
(PHL) section 2803. Pursuant to PHL 8 2803(2), the Public Health and Health Planning Council
(PHHPC) is authorized to adopt and amend rules and regulations, subject to the approval of the
Commissioner, to implement the purposes and provisions of PHL Article 28, and to establish
minimum standards governing the operation of health care facilities.

Legislative Objectives:

The legislative objectives of PHL Article 28 include the protectionand promotion of the
health of the residents of the State by requiring the efficient provision and proper utilization of
health services.

Needs and Benefits:

The criteria and standards in the Resources for the Optimal Care of the Injured
Patient are used to ensure that trauma center applications are compliant with the most
current standards and the ACS uses these standards to issue the verification of trauma center
status. The current edition of the Resources for Optimal Care of the Sick and Injured Patient (2014)
is out-of-date and the proposed rule change would update the edition of Resources for Optimal Care
of the Sick and Injured Patient to the most current version dated 2022. This change is necessary
because the American College of Surgeons (ACS) began using the updated edition to

perform hospital trauma center verifications and re-verifications on September 1, 2023.



COSTS:
Costs to Regulated Parties:

The proposed rule change may impose additional costs on trauma center hospitals due to
new education requirements, expansion of available surgical and medical experts, the addition of
a performance improvement coordinator, and the number of trauma registrars required in the
updated 2022 standards set forth in Resources for Optimal Care of the Sick and Injured
compared to the 2014 standards. The Department cannot provide an accurate estimate of these
costs because they will vary significantly depending on what actions each trauma center hospital
will need to take, or may have already taken, to meet the updated 2022 standards.

Costs to State and Local Governments:

This regulation imposes no new costs or fees to state and local governments. General
hospitals operated by local governments may be affected as regulated entities if they are also
designated as trauma centers pursuantto 10 NYCRR section 405.45.

Costs to the Department of Health:

This regulation imposes no new costs or fees to the Department of Health.
Local Government Mandates:

This regulation imposes no new government mandates.

Paperwork:
This regulation imposes no additional paperwork.
Duplication:

This regulation does not duplicate any State or federal rules.



Alternatives:

No alternatives to the proposed rule change were considered viable. The regulation
needs to be updated since the ACS began using the updated edition of Resources for Optimal
Care of the Injured Patient to perform hospital trauma center verifications and re-verifications
on September 1, 2023.

Federal Standards:
There are no federal standards.
Compliance Schedule:
As of September 1, 2023, designated trauma center hospitals need to use the new 2022

edition of Resources for Optimal Care of the Sick and Injured.

Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm. 2438

Empire State Plaza

Albany, New York 12237

(518)473-7488

(518) 473-2019 (FAX)

REGSONA@health.ny.gov
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STATEMENT IN LIEU OF

REGULATORY FLEXIBILITY ANALYSIS

No regulatory flexibility analysis is required pursuant to section 202-(b)(3)(a) of the State
Administrative Procedure Act. The proposed amendment does not impose an adverse economic
impact on small businesses or local governments, and it does not impose reporting, record

keeping or other compliance requirements on small businesses or local governments.



STATEMENT IN LIEU OF

RURAL AREA FLEXIBILITY ANALYSIS

A Rural Area Flexibility Analysis for these amendments is not being submitted because
amendments will notimpose any adverse impact or significant reporting, record keeping or other
compliance requirements on public or private entities in rural areas. There are no professional
services, capital, or other compliance costs imposed on public or private entities in rural areas as

a result of the proposed amendments.



STATEMENT IN LIEU OF

JOB IMPACT STATEMENT

A Job Impact Statement for these amendments is not being submitted because it is
apparent from the nature and purposes of the amendments that they will not have a substantial

adverse impact on jobs and/or employment opportunities.



EMERGENCY JUSTIFICATION

State Administrative Procedure Act (SAPA) § 202(6) authorizes state agencies to adopt
emergency regulations necessary for the preservation of public health, safety, or general welfare
where compliance with routine administrative procedures would be contrary to public interest. In
this case, compliance with SAPA for filing of this regulation on a non-emergency basis,
including the requirement for a public comment period, cannot be met because to do so would be
detrimental to the health and safety of the general public.

The proposed regulatory changes to Title 10 NYCRR section 405.45 will update the
publication date of Resources for Optimal Care of the Injured Patient from 2014 to 2022.
This change is immediately needed because the American College of Surgeons (ACS) began
using the updated edition to perform hospital trauma center verifications and re-verifications
on September 1, 2023. The Bureau of Emergency Medical Services and Trauma Systems
(the Bureau) works in concert with the ACS to issue preliminary verification to hospitals
seeking trauma center verification. The Bureau uses the criteria and standards in the
Resources for the Optimal Care of the Injured Patient to ensure that trauma center
applications are compliant with the most current standards. The ACS uses these standards to
issue the verification of trauma center status and once received, the Bureau issues the trauma
center designation.

Failure to adopt the emergency regulation will result in a delay of verification and
designation of new and existing trauma centers in New York State (NYS). It may also
negatively affecttrauma centers that have received notices of deficiencies in their ability to
timely correct those deficiencies. The Bureau uses the standards set forth by ACS to re-

inspect and assist trauma centers in resolving any deficiencies found with re-verification by
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the ACS. Any delays in trauma center designation may cause delays in appropriate patient
care because of traumatic injury, especially in rural areas, because trauma center designation
provides the guideline for emergency medical services for transport to the appropriate
facility.

As such, an emergency rule is necessary to ensure that the most current standards for
trauma centers are employed in preliminary and permanent trauma center designation.
Updating this rule prior to September 1, 2023, was not feasible because the ACS was still
conducting verifications and re-verifications of trauma centers using the 2014 version of the
standards and was not prepared to incorporate the new version until now. Accordingly,
current circumstances necessitate immediate action, and pursuant to SAPA § 202(6), a delay

in the issuance of these emergency regulations would be contrary to public interest.
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Pursuant to the authority vested in the Commissioner of Health by Section 2803 of the Public
Health Law, Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the
State of New York is amended by amending sections 405.11 and 415.19, to be effective upon

publication of a Notice of Adoption in the New York State Register, to read as follows:

Section 405.11 is amended by adding a new subdivision (g) as follows:

(9) (1) The hospital shall possess and maintain a supply of all necessary items of personal
protective equipment (PPE) sufficient to protect health care personnel, consistent with federal

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021.

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be

determined by the Department as follows for each type of required PPE:

(1) for single gloves, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 550;

(ii) for gowns, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 41;

(iii) for surgical masks, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 21; and

(iv) for N95 respirator masks, fifteen percent, multiplied by the number of the hospital’s staffed

beds as determined by the Department, multiplied by 9.6.

(3) A hospital shall be considered to possess and maintain the required PPE if:

(i) it maintains all PPE on-site; or



(ii) it maintains PPE off-site, provided that the off-site storage location is within New York State,
can be accessed by the hospital within at least 24 hours, and the hospital maintains at least a 10-
day supply of all required PPE on-site, as determined by the calculations set forth in paragraph
(2) of this subdivision. A hospital may enter into an agreement with a vendor to store off-site
PPE, provided that such agreement requires the vendor to maintain unduplicated, facility-specific
stockpiles; the vendor agrees to maintain at least a 60-day supply of all required PPE, or a 90-day
supply in the event the Commissioner increases the required stockpile amount pursuant to this
subdivision (less the amount that is stored on site at the facility); and the PPE is accessible by the
facility 24 hours a day, 7 days a week, year round. In the event the Department finds a hospital
has not maintained the required PPE stockpile, it shall not be a defense that the vendor failed to

maintain the supply.

(iii) Any PPE stored outside of New York State shall not count toward the facility’s required 60-

day stockpile.

(4) The Commissioner shall have discretion to increase the stockpile requirement set forth in
paragraph (1) of this subdivision from 60 days to 90 days where there is a State or local public
health emergency declared pursuant to Section 24 or 28 of the Executive Law. Hospitals shall
possess and maintain the necessary 90-day stockpile of PPE by the deadline set forth by the

Commissioner.

(5) The Department shall periodically determine the number of staffed beds in each hospital.
Hospitals shall have 90 days to come into compliance with the new PPE stockpile requirements,
as set forth in paragraph (2) of this subdivision, following such determination by the Department.

Provided further that the Commissioner shall have discretion to determine an applicable bed



calculation for a hospital which is different than the number of staffed beds, if circumstances so

require.

(6) In order to maximize the shelf life of stockpiled inventory, providers should follow the
appropriate storage conditions as outlined by manufacturers, and providers are strongly
encouraged to rotate inventory through regular usage and replace what has been used in order to
ensure a consistent readiness level and reduce waste. Expired products should be disposed of
when their expiration date has passed. Expired products shall not be used to comply with the

stockpile requirement set forth in paragraph (1) of this subdivision.

(7) Failure to possess and maintain the required supply of PPE may result in the revocation,
limitation, or suspension of the hospital’s license; provided, however, that no such revocation,
limitation, or suspension shall be ordered unless the Department has provided the hospital with a
fourteen-day grace period, solely for a hospital’s first violation of this section, to achieve

compliance with the requirement set forth herein.

(8) In the event a new methodology relating to PPE in hospitals is developed, including but not
limited to a methodology by the U.S. Department of Health & Human Services, and the
Commissioner determines that such alternative methodology is appropriate for New York
hospitals and will adequately protect hospital staff and patients, the Commissioner shall amend

this subdivision to reflect such new methodology.

Section 415.19 is amended by adding a new subdivision (f) as follows:



(F) (1) The nursing home shall possess and maintain a supply of all necessary items of personal
protective equipment (PPE) sufficient to protect health care personnel, consistent with federal

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021.

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be

determined by the Department as follows for each type of required PPE:

(i) for single gloves, the applicable positivity rate, multiplied by the nursing home’s average

census as determined annually by the Department, multiplied by 24;

(i) for gowns, the applicable positivity rate, multiplied by the nursing home’s average census as

determined annually by the Department, multiplied by 3;

(iii) for surgical masks, the applicable positivity rate, multiplied by the nursing home’s average

census as determined annually by the Department, multiplied by 1.5; and

(iv) for N95 respirator masks, the applicable positivity rate, multiplied by the nursing home’s

average census as determined annually by the Department, multiplied by 1.4.

(v) For the purposes of this paragraph, the term “applicable positivity rate” shall mean the greater

of the following positivity rates:

(@) The nursing home’s average COVID-19 positivity rate, based on reports made to the

Department, during the period April 26, 2020 through May 20, 2020; or

(b) The nursing home’s average COVID-19 positivity rate, based on reports made to the

Department, during the period January 3, 2021 through January 31, 2021; or



(c) 20.15 percent, representing the highest Regional Economic Development Council average
COVID-19 positivity rate, as reported to the Department, during the periods April 26, 2020

through May 20, 2020 and January 3, 2021 through January 31, 2021.

(d) In the case of nursing homes previously designated by the Department as a COVID-positive
only facility, the term “applicable positivity rate” shall be as defined in clause (c) of this

subparagraph.
(3) A nursing home shall be considered to possess and maintain the required PPE if:
(i) it maintains all PPE on-site; or

(i) it maintains PPE off-site, provided that the off-site storage location is within New York State,
can be accessed by the nursing home within at least 24 hours, and the nursing home maintains at
least a 10-day supply of all required PPE on-site, as determined by the calculations set forth in
paragraph (2) of this subdivision. A nursing home may enter into an agreement with a vendor to
store off-site PPE, provided that such agreement requires the vendor to maintain unduplicated,
facility-specific stockpiles, the vendor agrees to maintain at least a 60-day supply of all required
PPE (less the amount that is stored on-site at the facility), and the PPE is accessible by the
facility 24 hours a day, 7 days a week, year round. In the event the Department finds a nursing
home has not maintained the required PPE stockpile, it shall not be a defense that the vendor

failed to maintain the supply.

(iii) Any PPE stored outside of New York State shall not count toward the facility’s required 60-

day stockpile.

(4) The Department shall determine the nursing home’s average census annually, by January 1%

of each year, and shall communicate such determination to each facility. Nursing homes shall
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have 90 days to come into compliance with the new PPE stockpile requirements, as set forth in

paragraph (2) of this subdivision, following such determination by the Department.

(5) In order to maximize the shelf life of stockpiled inventory, providers should follow the
appropriate storage conditions as outlined by manufacturers, and providers are strongly
encouraged to rotate inventory through regular usage and replace what has been used in order to
ensure a consistent readiness level and reduce waste. Expired products should be disposed of
when their expiration date has passed. Expired products shall not be used to comply with the

stockpile requirement set forth in paragraph (1) of this subdivision.

(6) Failure to possess and maintain the required supply of PPE may result in the revocation,
limitation, or suspension of the nursing home’s license; provided, however, that no such
revocation, limitation, or suspension shall be ordered unless the Department has provided the
nursing home with a fourteen day grace period, solely for a nursing home’s first violation of this

section, to achieve compliance with the requirement set forth herein.

(7) In the event a new methodology relating to PPE in Residential Health Care Facilities is
developed, including but not limited to a methodology by the U.S. Department of Health &
Human Services, and the Commissioner determines that such alternative methodology is
appropriate for New York nursing homes and will adequately protect facility staff and patients,

the Commissioner shall amend this subdivision to reflect such new methodology.



REGULATORY IMPACT STATEMENT

Statutory Authority:

Section 2803 of the Public Health Law (PHL) authorizes the promulgation of such
regulations as may be necessary to implement the purposes and provisions of PHL Acrticle
28, including the establishment of minimum standards governing the operation of health

care facilities, including hospitals and nursing homes.

Legislative Objectives:
The legislative objectives of PHL Article 28 include the protection and promotion
of the health of the residents of the State by requiring the efficient provision and proper

utilization of health services, of the highest quality at a reasonable cost.

Needs and Benefits:

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory
symptoms, including fever, cough, and difficulty breathing. People infected with COVID-19
have had symptoms ranging from those that are mild (like a common cold) to severe pneumonia
that requires medical care in a general hospital and can be fatal, with a disproportionate risk of
severe illness for older adults and/or those who have serious underlying medical health
conditions.

On January 30, 2020, the World Health Organization (WHO) designated the COVID-19
outbreak as a Public Health Emergency of International Concern. On a national level, the
Secretary of Health and Human Services determined on January 31, 2020 that as a result of
confirmed cases of COVID-19 in the United States, a public health emergency existed and had

existed since January 27, 2020, nationwide. Thereafter, the situation rapidly evolved throughout



the world, with many countries, including the United States, quickly progressing from the
identification of travel-associated cases to person-to-person transmission among close contacts of
travel-associated cases, and finally to widespread community transmission of COVID-19.

In order for hospital and nursing home staff to safely provide care for COVID-19 positive
patients and residents, or patients and residents infected with another communicable disease,
while ensuring that they themselves do not become infected with COVID-19 or any other
communicable disease, it is critically important that personal protective equipment (PPE),
including masks, gloves, respirators, face shields and gowns, is readily available and are used.
Therefore, as a result of global PPE shortages at the outset of the State of Emergency, New York
State provided general hospitals, nursing homes, and other medical facilities with PPE from the
State’s emergency stockpile from the beginning of the COVID-19 outbreak. However, hospitals
and nursing homes must ensure sufficient PPE stockpiles exist for any future communicable
disease outbreaks to ensure each facility is adequately prepared to protect its staff and patients or
residents, without needing to rely on the State’s emergency stockpile.

Based on the foregoing, the Department has made the determination that this regulation is
necessary to ensure that all general hospitals and nursing homes maintain a 60-day supply of
PPE to ensure that sufficient PPE is available in the event of a continuation or resurgence of the

COVID-19 outbreak or another communicable disease outbreak.

COSTS:

Costs to Regulated Parties:
The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of

PPE will vary depending on the number of staff working at each facility. However, the



Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are strongly encouraged to rotate through their
stockpiles routinely to ensure the PPE does not expire and is replaced with new PPE, thereby
helping to balance facility expenditures over time and reduce waste. Further, in the event of an
emergency need, hospitals and nursing homes are expected to tap into their stockpiles; as such,
hospitals and nursing homes will ultimately use equipment which would have been purchased
had a stockpile not existed, thereby mitigating overall costs. Moreover, nursing homes are
statutorily obligated to maintain or contract to have at least a two-month supply of PPE pursuant
to Public Health Law section 2803(12). As such, this regulation imposes no long-term additional
costs to regulated parties.

Costs to Local and State Governments:

This regulation will not impact local or State governments unless they operate a general
hospital or nursing home, in which case costs will be the same as costs for private entities.
Costs to the Department of Health:

This regulation will not result in any additional operational costs to the Department of
Health.

Paperwork:

This regulation imposes no additional paperwork.
Local Government Mandates:

General hospitals and nursing homes operated by local governments will be affected and
will be subject to the same requirements as any other general hospital licensed under PHL

Article 28.



Duplication:

These regulations do not duplicate any State or federal rules.
Alternatives:

The Department believes that promulgation of this regulation is the most effective means
of ensuring that general hospitals and nursing homes have adequate stockpiles of PPE necessary
to protect hospital staff from communicable diseases, compared to any alternate course of action.
Federal Standards:

No federal standards apply to stockpiling of such equipment at hospitals.
Compliance Schedule:

The regulations will become effective upon publication of a Notice of Adoption in the

New York State Register. These regulations are expected to be proposed for permanent adoption

at a future meeting of the Public Health and Health Planning Council.

Contact Person: Katherine Ceroalo
New York State Department of Health
Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438
Empire State Plaza
Albany, New York 12237
(518) 473-7488
(518) 473-2019 (FAX)
REGSQNA@health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:

This regulation will not impact local governments or small businesses unless they
operate a general hospital or a nursing home. Currently there are five general hospitals in New
York that employ less than 100 staff and qualify as small businesses, and there are 79 nursing

homes in New York qualify as small businesses given that they employ less than 100 staff.

Compliance Requirements:
These regulations require all general hospitals and nursing homes to purchase and
maintain adequate stockpiles of PPE, including but not limited to masks, respirators, face shields

and gowns.

Professional Services:

It is not expected that any professional services will be needed to comply with this rule.

Compliance Costs:

The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of
PPE will vary depending on the number of staff working at each covered facility. However, the
Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are strongly encouraged to rotate through their

stockpiles routinely to ensure the PPE does not expire and is replaced with new PPE, thereby
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helping to balance facility expenditures over time and reduce waste. Further, in the event of an
emergency need, hospitals and nursing homes are expected to tap into their stockpiles; as such,
hospitals and nursing homes will ultimately use equipment which would have been purchased
had a stockpile not existed, thereby mitigating overall costs. Moreover, nursing homes are
statutorily obligated to maintain or contract to have at least a two-month supply of PPE pursuant
to Public Health Law section 2803(12). As such, this regulation imposes no long-term additional

costs to regulated parties.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

The Department anticipates that any adverse impacts will be minimal, as both hospitals
and nursing homes have already mobilized their stockpiling efforts since early 2020, when the
spread of the COVID-19 virus was first recognized in New York State, including through two
surges of the COVID-19 pandemic. As such, the continuance of these stockpiling requirements
is not expected to create any additional adverse impact on hospitals or nursing homes.
Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in

Public Health Law section 2803(12) to maintain a two-month PPE supply.

Small Business and Local Government Participation:
The Department contacted hospital and nursing home associations, individual hospitals

and health systems, and health care labor unions for input regarding these regulations and the

12



underlying methodology. Input from these stakeholders has been incorporated into the

regulations.
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RURAL AREA FLEXIBILITY ANALYSIS

Types and Estimated Numbers of Rural Areas:

This rule applies uniformly throughout the state, including rural areas. Rural areas are

defined as counties with a population less than 200,000 and counties with a population of

200,000 or greater that have towns with population densities of 150 persons or fewer per square

mile. The following 44 counties have a population of less than 200,000 based upon the United

States Census estimated county populations for 2020 (https://www.census.gov/quickfacts/).

Approximately 17% of small health care facilities are located in rural areas.

Allegany County
Broome County
Cattaraugus County
Cayuga County
Chautauqua County
Chemung County
Chenango County
Clinton County
Columbia County
Cortland County
Delaware County
Essex County
Franklin County
Fulton County

Genesee County

Greene County
Hamilton County
Herkimer County
Jefferson County
Lewis County
Livingston County
Madison County
Montgomery County
Ontario County
Orleans County
Oswego County
Otsego County
Putnam County
Rensselaer County

Schenectady County
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Schoharie County
Schuyler County
Seneca County

St. Lawrence County
Steuben County
Sullivan County
Tioga County
Tompkins County
Ulster County
Warren County
Washington County
Wayne County
Wyoming County
Yates County


https://www.census.gov/quickfacts/

The following counties have a population of 200,000 or greater and towns with
population densities of 150 persons or fewer per square mile. Data is based upon the United

States Census estimated county populations for 2020.

Albany County Niagara County Orange County
Dutchess County Oneida County Saratoga County
Erie County Onondaga County Suffolk County

Monroe County

There are 47 general hospitals located in rural areas as well as several licensed nursing
homes.

Reporting, Recordkeeping, and Other Compliance Requirements; and Professional
Services:

These regulations require all general hospitals and nursing homes, including those in
rural areas, to purchase and maintain adequate stockpiles of PPE, including but not limited to

masks, respirators, face shields and gowns.

Compliance Costs:

The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of
PPE will vary depending on the number of staff working at each facility. However, the
Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are expected to rotate through their stockpiles
routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to
balance facility expenditures over time and reduce waste. Further, in the event of an emergency
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need, hospitals and nursing homes are expected to tap into their stockpiles; as such, hospitals and
nursing homes will ultimately use equipment which would have been purchased had a stockpile
not existed, thereby mitigating overall costs. Moreover, nursing homes are statutorily obligated
to maintain or contract to have at least a two-month supply of PPE pursuant to Public Health
Law section 2803(12). Therefore, this regulation imposes no long-term additional costs to

regulated parties.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

The Department anticipates that any adverse impacts will be minimal, as both hospitals
and nursing homes have already mobilized their stockpiling efforts since early 2020, when the
spread of the COVID-19 virus was first recognized in New York State, including through two
surges of the COVID-19 pandemic. As such, the continuance of these stockpiling requirements
is not expected to create any additional adverse impact on hospitals or nursing homes.
Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in

Public Health Law section 2803(12) to maintain a two-month PPE supply.

Rural Area Participation:

The Department contacted hospital and nursing home associations, individual hospitals

and health systems, and health care labor unions for input regarding these regulations and the
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underlying methodology, including associations representing facilities in rural areas of the State.

Input from these stakeholders has been incorporated into the regulations.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT
A Job Impact Statement for these regulations is not being submitted because it is apparent
from the nature and purposes of the amendments that they will not have a substantial adverse

impact on jobs and/or employment opportunities.
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SUMMARY OF EXPRESS TERMS

The proposed regulation would create a new section 405.46 of Title 10 (Health) of the Official
Compilation of Codes, Rules and Regulations of the State of New York, to create cybersecurity

requirements for all hospital facilities.

Section 405.46 (a) identifies all general hospitals in New York State as subject to the regulations.

Section 405.46 (b) defines certain terms and language for purposes of the section.

Section 405.46 (c) establishes the requirements for hospitals to have a cybersecurity program and

defines protocols, procedures, and core functions of such program.

Section 405.46 (d) defines the cybersecurity policies that general hospitals will need to create

and the topics that should be considered after a risk assessment has been performed.

Section 405.46 (e) requires general hospitals to designate a Chief Information Security Officer

who will be responsible for cybersecurity program creation, implementation, and oversight.

Section 405.46 (f) sets forth the requirements for testing and vulnerability of a general hospital’s

cybersecurity program.

Section 405.46 (g) outlines the audit trails and records maintenance and retention requirements

of a general hospital’s cybersecurity program.

Section 405.46 (h) sets forth the requirements for cybersecurity risk assessments and the

considerations for policies and procedures relative to those risk assessments.



Section 405.46 (i) sets forth the requirements for cybersecurity personnel general hospitals must

utilize.

Section 405.46 (j) sets forth the policies for third-party service providers of cybersecurity

programs.

Section 405.46 (k) sets forth the requirements for multi-factor authentication procedures.

Section 405.46 (1) sets forth the requirements for training and monitoring of the cybersecurity

program.

Section 405.46 (m) defines the requirements for an incident response plan in the event of a

cybersecurity incident.

Section 405.46 (n) defines the reporting requirements for a general hospital during a

cybersecurity incident.

Section 405.46 (o) refers to confidentiality and the applicability of State and federal statutes.

Section 405.46 (p) provides general hospitals one (1) year from the date of adoption to comply
with the new regulatory requirements, except that general hospitals must immediately begin

reporting to the Department as required by subdivision (n) of this section.

Section 405.46 (q) states that if any provisions of the section are found to be invalid, it shall not

affect or impair the validity of other provisions of the section.



Pursuant to the authority vested in the Commissioner of Health by section 2803 of the Public
Health Law, Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the
State of New York is amended by adding a new section 405.46, to be effective upon publication

of the Notice of Adoption in the State Register, to read as follows:

405.46 Hospital Cybersecurity Requirements

(a) Applicability. This section shall apply to all general hospitals licensed pursuant to

article 28 of the Public Health Law, referred to throughout this section as “hospitals.”

(b) Definitions. For the purposes of this section the following terms shall have the following
meaning:

(1) “Authorized user” means any employee, contractor, agent or other person that participates in
or operates on behalf of the operations of a hospital and is authorized to access and use any
information systems and data of such hospital.

(2) “Control” means any mechanism, safeguard, policy or security measure that is put into place
pursuant to implementation specification, to satisfy the requirement for a security measure.

(3) “Compensating Control” means any alternative measure that is put into place to satisfy the
requirement for a security measure, where the implementation specification for that requirement
is deemed not reasonable or appropriate to implement. The hospital must document why it would
not be reasonable and appropriate to implement the implementation specification; and implement

an equivalent alternative measure if reasonable and appropriate.



(4) “Cybersecurity event” means any act or attempt, successful or unsuccessful, to gain
unauthorized access to, disrupt or misuse the hospital’s information system or information stored
on such information system, including but not limited to health records.

(5) “Cybersecurity incident” means a cybersecurity event that:

(i) has a material adverse impact on the normal operations of the hospital, or;

(ii) has a reasonable likelihood of materially harming any material part of the normal
operation(s) of the covered entity; or

(iii) results in the deployment of ransomware within a material part of the hospital’s information
systems.

(6) “Information system” means a discrete set of electronic information resources organized for
the collection, processing, storage, maintenance, use, sharing, dissemination or disposition of
electronic information, as well as any specialized system such as industrial/process controls
systems, telephone switching and private branch exchange systems, and environmental control
systems. One such example is an electronic health records system.

(7) “Multi-factor authentication” means authentication through verification of at least two of the
following types of authentication factors:

(i) knowledge factors such as a password

(ii) possession factors such as a token

(iii) inherence factors, such as a biometric characteristic

(8) “Nonpublic information” means all electronic information that is not publicly available

information and is:



(i) a hospital’s business-related information, the tampering with which, or unauthorized
disclosure, access or use of which, would cause a material adverse impact to the business,
operations or security of such hospital;

(ii) any information concerning a natural person which because of name, number, personal mark,
or other identifier can be used to identify such natural person. This includes any information in
combination with any one or more of the following data elements, when either the data element
or the combination of personal information plus the data element is not encrypted, or is
encrypted with an encryption key that has also been accessed or acquired, in combination with
any one or more of the following data elements:

(a) social security number;

(b) drivers’ license number or non-driver identification card number;

(c) account number, credit or debit card number in combination with any required security code
or access code;

(d) password or other information that would permit access to an individual’s financial account;
(e) account number, credit or debit card number, if circumstances exist wherein such number
could be used to access an individual’s financial account without additional identifying
information, security code, access code or password;

(f) biometric information, meaning data generated by electronic measures of an individual’s
unique physical characteristics, such as a fingerprint, voice print, retina or iris image, or other
unique physical representation or digital representation of biometric data which are used to
authenticate or ascertain the individual’s identity; or a username or email address in combination
with a password or security question and answer that would permit access to an online account;

or



(9) any information or data, in any form or medium created by, held by, transmitted by, or
derived from a health care provider or an individual and that relates to:

(1) the past, present or future physical, mental or behavioral health, or condition of any
individual or a member of the individual's family;

(2) the provision of health care to any individual; or

(3) payment for the provision of health care to any individual.

(9) “Penetration testing” is a test methodology in which assessors attempt to circumvent or defeat
the security features of an information system from outside or inside the hospital’s information
systems.

(10) “Publicly available information” means any information that a hospital has a reasonable
basis to believe is lawfully made available to the general public from widely distributed media;
or disclosures to the general public that are required to be made by Federal, State or local law.
For the purposes of this paragraph, a hospital has a reasonable basis to believe that information is
lawfully made available to the general public if the hospital has taken steps to determine that:
(i) the information is of the type that is available to the general public;

(i) no individual who could have lawfully objected to the information being disclosed to the
general public, has made such a request; and

(iii) disclosure to the general public would not violate other Federal, State, or local government
laws, including but not limited to the Health Insurance Portability and Accountability Act
(HIPAA).

(11) “Risk assessment” means the risk assessment that each hospital must conduct under
subdivision (h) of this section.

(c) Cybersecurity Program Requirements.



(1) Each hospital shall establish within its policies and procedures a cybersecurity program based
on the hospital’s risk assessment.

(2) The cybersecurity program shall be designed to supplement HIPAA and shall not replace any
provisions of the HIPAA Security Rule (45 CFR part 160 and subparts A and C of part 164), or
any existing patient protections afforded and mandated under HIPAA. Hospitals are expected to
comply with this section and HIPAA.

(3) The cybersecurity program shall be designed to perform the following core functions:

(i) identify and assess internal and external cybersecurity risks that may threaten the security or
integrity of nonpublic information stored on the hospital’s information systems;

(ii) use defensive infrastructure and the implementation of policies and procedures to protect the
hospital’s information systems, and the nonpublic information stored on those information
systems, from unauthorized access, use or other malicious acts;

(iii) detect cybersecurity events;

(iv) respond to identified or detected cybersecurity events to mitigate any negative effects;

(v) recover from cybersecurity events and incidents and restore normal operations and services;
and

(vi) fulfill applicable statutory and regulatory reporting obligations.

(4) Each hospital’s cybersecurity program shall include policies and protocols to limit user
access privileges to information systems that provide access to nonpublic information. Each
hospital shall periodically review such access privileges, and such access privileges shall be
based on the hospital’s risk assessment, and other State and Federal laws, including but not

limited to the administrative, physical and technical safeguards under HIPAA.



(5) Each hospital’s cybersecurity program shall include written procedures, guidelines and
standards designed to ensure the use of secure development practices for in-house developed
applications utilized by the hospital, and procedures for evaluating, assessing and testing the
security of externally developed applications utilized by the hospital. All such procedures,
guidelines and standards shall be annually reviewed, assessed, updated and attested as such by
the chief information security officer (CISO) (or a qualified designee) of the hospital.

(6) Each hospital’s cybersecurity program shall include policies and procedures for the secure
disposal, on a periodic basis, of any nonpublic information identified that is no longer necessary
for business operations or for other legitimate business purposes of the hospital, except where
such information is otherwise required to be retained by law or regulation, or where targeted
disposal is not reasonably feasible due to the manner in which the information is maintained.
(7) Each hospital’s cybersecurity program shall implement security measures and controls,
including encryption, to protect nonpublic information held or transmitted by the hospital, both
in transit over external networks and at rest, which takes into account necessary controls
identified in the hospital’s risk assessment.

(i) To the extent a hospital determines that encryption of nonpublic information in transit over
external networks is infeasible, the hospital shall instead secure such nonpublic information
using effective compensating controls reviewed and approved by the hospital’s CISO.

(i) To the extent a hospital determines that encryption of nonpublic information at rest is
infeasible, the hospital shall instead secure such nonpublic information using effective alternative
compensating controls reviewed and approved by the hospital’s CISO.

(iii) To the extent that a hospital is utilizing compensating controls under this paragraph, the

feasibility of encryption and effectiveness of the compensating controls shall be reviewed and



documented by the CISO as needed to continue securing nonpublic information. Such reviews
and associated documentation shall be completed at minimum on an annual basis.

(d) Cybersecurity policy.

(1) Each hospital shall maintain and implement policies and procedures for the protection of its
information systems and nonpublic information stored on those information systems, in
accordance with State and Federal law. These policies shall be developed by the CISO and
hospital information security/information technology staff.

(2) The hospital’s cybersecurity policy, upon recommendation by the CISO shall be approved by
the hospital’s governing body, established pursuant to section 405.2 of this Part. If a committee
is established for the specific purpose of supervising the hospital’s cybersecurity measures, the
committee shall present the cybersecurity policy to the governing body for full approval and
implementation.

(3) The cybersecurity policies shall be based on the hospital’s risk assessment and address, at a

minimum, the following topics:

(i) information security;

(ii) data governance and classification;

(iii) asset inventory and device management;

(iv) access controls and identity management;

(v) business continuity and disaster recovery planning and resources;
(vi) systems operations and availability concerns;

(vii) systems and network security;

(viii) systems and network monitoring;

(ix) systems and application development and quality assurance;



(x) physical security and environmental controls;

(xi) patient data privacy;

(xii) vendor and third-party service provider management;

(xiii) risk assessment as defined in subdivision (h) of this section;

(xiv) training and monitoring as defined in subdivision () of this section; and

(xv) overall incident response as defined in subdivision (m) of this section;

(e) Chief Information Security Officer.

(1) Each hospital shall designate an individual from senior- or executive-level staff, qualified in
training, experience, and expertise, to serve as the hospital’s Chief Information Security Officer,
or “CISO.”

(2) Notwithstanding the provisions set forth in subdivision (i) of this section, the hospital’s CISO
may be an employee of the facility, or an employee of a third-party or contract vendor. If the
CISO is an employee of a third-party or contract vendor, the governing body, as defined under
section 405.2 of this Part, shall approve the contract on an annual basis.

(3) The hospital’s CISO shall be responsible for developing and enforcing the hospital’s
cybersecurity policy, established pursuant to subdivision (d) of this section, and overseeing and
implementing the hospital’s cybersecurity program, established pursuant to subdivision (c) of
this section.

(4) The CISO of each hospital shall report in writing, at least annually to the hospital’s governing
body, on the hospital’s cybersecurity program and material cybersecurity risks. Such report
shall, at minimum include:

(i) the confidentiality of nonpublic information and the integrity and security of the hospital’s

information systems;
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(ii) the hospital’s cybersecurity policies and procedures, including their implementation status
and any recommendations for revisions;

(iii) material cybersecurity risks to the hospital;

(iv) overall effectiveness of the hospital’s cybersecurity program; and

(v) any cybersecurity incidents as defined herein involving the hospital during the time period
addressed by the report, as well as steps taken to mitigate future events.

(f) Testing and vulnerability assessments.

(1) The cybersecurity program for each hospital shall include monitoring and testing, developed
in accordance with the hospital’s risk assessment, designed to assess the effectiveness of the
hospital’s cybersecurity program and assess changes in information systems that may create or
indicate vulnerabilities.

(2) The monitoring and testing shall include at a minimum:

(i) penetration testing of the hospital’s information systems by a qualified internal or external
party at least annually; and

(if) automated scans or manual or automated reviews of information systems reasonably
designed to identify publicly known cybersecurity vulnerabilities in the hospital’s information
systems based on the risk assessment.

(9) Audit Trails and Records Maintenance.

(1) Each hospital shall securely maintain systems that are designed to support normal operations
and obligations of the hospital. Records pertaining to systems design, security, and maintenance
supporting such normal operations shall be maintained for a minimum of six years.

(2) Each hospital shall also securely maintain systems to include audit trails designed to detect

and respond to cybersecurity events that have a reasonable likelihood of materially harming any
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material part of the normal operations of the hospital, and cybersecurity incidents as defined
herein. Records pertaining to such audit trail systems shall be maintained for a minimum of six
years.

(3) Designs for the security systems and audit trails required pursuant to paragraphs (1) and (2)
of this subdivision shall be based on the hospital’s risk assessment.

(h) Risk assessment.

(1) Each hospital shall conduct an accurate and thorough annual risk assessment of the hospital’s
potential risks and vulnerabilities to the confidentiality, integrity, and availability of nonpublic
information, such as electronic protected health information, held by the hospital, as well as
information systems sufficient to inform the design of the cybersecurity program as required by
this section. Such risk assessment shall be updated as reasonably necessary, and no less than
annually, and address changes to the hospital’s information systems, nonpublic information or
business operations. The risk assessment shall allow for revision of controls to respond to
technological developments and evolving threats and shall consider the particular risks of the
hospital’s business operations, nonpublic information collected or stored, information systems
utilized and the availability and effectiveness of controls to protect nonpublic information and
information systems. Risk assessments performed for other regulatory purposes, such as HIPAA,
shall be acceptable under this provision provided they comport with the requirements herein.
Other risk assessments performed for other regulatory purposes, such as HIPAA, may be
extended to comply this section and incorporate other risk assessments performed by qualified
internal or external parties.

(2) The risk assessment shall be carried out in accordance with written policies and procedures

and shall be documented. Such policies and procedures shall, at a minimum include:
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(i) criteria for the evaluation and categorization of identified cybersecurity risks, vulnerabilities,
and threats facing the hospital;

(ii) criteria for the assessment of the confidentiality, integrity, security and availability of the
hospital’s information systems and nonpublic information, including the identification and
adequacy of existing controls in the context of identified risks, the determination of the
likelihood of threat occurrence and the determination of the potential impact on threat
occurrence, and the determination of the level of risk; and

(iii) requirements describing how identified risks and threats will be mitigated or accepted based
on the risk assessment and how the cybersecurity policies and programs will address the risks.
(i) Cybersecurity personnel.

(1) Each hospital shall:

(i) utilize qualified cybersecurity personnel of the hospital, an affiliate or a third-party service
provider sufficient to manage the hospital’s cybersecurity risks and to perform or oversee the
performance of the core cybersecurity functions specified in subdivision (c) of this section and in
accordance with the hospital’s risk assessment;

(2) Each hospital may utilize an affiliate or qualified third-party service provider to assist in
complying with the requirements set forth in this section.

(j) Security policies for third-party service providers.

(1) Each hospital shall implement written policies and procedures designed to ensure the security
of information systems and nonpublic information that are accessible to, or held by, third-party
service providers. Such policies and procedures shall be based upon the hospital’s risk
assessment and shall, at a minimum, address the following:

(i) the identification and baseline assessment (if applicable) of third-party service providers; and

13



(if) minimum cybersecurity practices required to be met by such third-party service providers in
order for them to do business with the hospital.

(2) Such policies and procedures shall include relevant guidelines for due diligence and
contractual protections relating to third-party service providers, including, at a minimum,
guidelines addressing:

(i) ensuring third-party service provider’s policies and procedures for access controls are
consistent with industry standards;

(ii) the third-party service provider’s policies and procedures for use of encryption or another
method to protect nonpublic information in transit and at rest;

(iii) notice to be provided to the hospital in the event of a cybersecurity incident directly
impacting the hospital’s information systems or the hospital’s nonpublic information being held
by the third-party service provider; and

(iv) representations and warranties addressing the third-party service provider’s cybersecurity
policies and procedures that relate to the security of the hospital’s information systems or
nonpublic information.

(k) Risk-Based authentication.

(1) Each hospital shall use multi-factor authentication, risk-based authentication, or other
compensating control to protect against unauthorized access to nonpublic information or
information systems.

(2) Multi-factor authentication shall be utilized for any individual accessing the hospital’s
internal networks from an external network, unless the hospital’s CISO has approved in writing
the use of compensating controls.

(D) Training and monitoring.
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As part of its cybersecurity program, each hospital shall, at a minimum:

(1) Implement risk-based policies, procedures and controls designed to monitor the activity of
authorized users and detect unauthorized access or use of, or tampering with, nonpublic
information by such authorized users.

(2) Provide regular cybersecurity awareness training for all personnel that is updated to reflect
risks identified by the hospital in its risk assessment, which may include annual phishing
exercises and training/remediation for employees.

(m) Incident response plan.

(1) As part of its cybersecurity program, each hospital shall establish a written incident response
plan designed to promptly respond to, and recover from, any cybersecurity incident materially
affecting the confidentiality, integrity or availability of the hospital’s information systems or the
continuing functionality of any aspect of the hospital’s business or operations.

(2) Such incident response plan shall, at a minimum, address the following areas:

(i) the goals of the incident response plan;

(ii) the definition of clear roles and responsibilities, a list of actual personnel and both business
hour and off-business hour contact information with levels of decision-making authority;

(iii) external and internal communications and information sharing about any incidents;

(iv) identification of requirements for the remediation of any identified weaknesses in
information systems and associated controls;

(v) the internal processes for responding to a cybersecurity event including, at a minimum,
mitigation, downtime procedures and contingency plan, and process for determining if a
cybersecurity event becomes a cybersecurity incident, and processes for determining if a

cybersecurity incident has a material adverse impact on the hospital;
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(vi) documentation and reporting regarding cybersecurity events and related incident response
activities; and

(vii) the evaluation and revision as necessary of the incident response plan following a
cybersecurity event.

(n) Department Reporting.

(1) The hospital CISO or their designee shall notify the department within two hours of a
determination that a cybersecurity incident, as defined herein, has occurred and has had a
material adverse impact on the hospital, in a manner prescribed by the department. All
notifications to the department under this section does not replace any other notifications
required under State or Federal law.

(2) Each hospital shall maintain and submit for examination, in such time and manner and
containing such information, as the department determines to be necessary, including but not
limited to any and all documentation, such as records, schedules, reports, and data required and
supporting the required documentation by this section. All such documentation must be
maintained for a minimum of six years.

(3) To the extent a hospital has identified areas, systems or processes that require material
improvement, updating or redesign, the hospital shall document the identification and the
remedial efforts planned, and underway, to address such areas, systems or processes. Such
documentation must be available for inspection by the department, in such time and manner as
prescribed by the department, and must be maintained for a minimum of six years.

(o) Confidentiality.
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Information provided by a hospital pursuant to this Part shall be subject to the applicable
provisions of the Public Health Law, Mental Hygiene Law, Education Law, and the Public
Officers Law or any other applicable State or Federal law in relation to disclosure.

(p) Compliance period.

(1) Covered entities shall have one year from the effective date of this section to comply with the
requirements set forth herein, provided, however, subdivision (n) of this section shall be effective
immediately upon adoption.

(g) Severability.

If any provision of this section or the application thereof to any person or circumstance is
adjudged invalid by a court of competent jurisdiction, such judgment shall not affect or impair
the validity of the other provisions of this section or the application thereof to other persons or

circumstances.
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REGULATORY IMPACT STATEMENT

Statutory Authority:

Public Health Law (PHL) 8§ 2803(2)(a) authorizes the Public Health and Health Planning
Council (PHHPC) to adopt and amend rules and regulations, subject to the approval of the
Commissioner of Health (Commissioner), to implement PHL Article 28 and establish minimum

standards for health care facilities, including general hospitals.

Legislative Objectives:

The legislative objectives of PHL Article 28 include the protection of the health of the
residents of the State by promoting the efficient provision and proper utilization of high-quality
health services at a reasonable cost.

These regulations fulfill this legislative objective by ensuring that general hospitals
within New York State implement minimum cybersecurity controls to safeguard protected health
information (PHI) and personally identifying information (PIl) from being publicly disclosed or

used for identity theft.

Needs and Benefits:

The healthcare industry is one of the most targeted communities for cybersecurity scams
and breaches due to the significant amount of sensitive and financially lucrative information
healthcare facilities collect. Currently in New York State there are no cybersecurity
requirements for the safeguarding and security of patients’ protected health information (PHI)

and personally identifying information (PIl). As a result, New Yorkers seeking medical care
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have no guaranteed minimum levels of protection of their information. As a result of this, there
have been several high-profile cybersecurity breaches at facilities across the state which have
resulted in not only a loss of patient financial and health data, but in some cases has also delayed
care.

Additionally, cybersecurity events at hospitals can have significant, far-reaching, and
long-term impacts to the provision of patient care and operation of the facility. Governor Hochul
has been focusing on cybersecurity and ensuring that New Yorkers data stays safe no matter
where they go. The promulgation and implementation of cybersecurity focused regulations
supports this initiative. These regulations will ensure all hospitals develop, implement, and
maintain minimum cybersecurity standards, including cybersecurity staffing, network monitoring
and testing, policy and program development, employee training and remediation, incident
response, appropriate reporting protocols and records retention.

There will be multiple benefits to the adoption of these regulations. Given the significant
differences in preparedness statewide against cybersecurity attacks, these regulations will ensure
hospitals are required to maintain a minimum level of readiness to prepare for, respond to, and
quickly recover from cybersecurity incidents.

Costs:
Costs to Regulated Parties:

The costs associated with the implementation by regulated facilities will vary
significantly due to the varying levels of cybersecurity programs and policies hospitals currently
have in place. Some facilities may have mature monitoring, training and response programs,
whereas others may not. Therefore, the costs could vary from tens of thousands to tens of

millions. Hospitals will be allowed to sub-contract for cybersecurity services and this may reduce
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the overall cost of program implementation. It is estimated that effective cybersecurity programs
can cost between $250,000 and $10 Million to develop and implement initially and anywhere
from $50,000 - $2 Million or more to maintain on a yearly basis depending on the facility size.
For small hospitals (of which there are 15 and are defined as less than 10 acute care or ICU
beds), ongoing annual costs are estimated to be $50,000-$200,000. For medium sized hospitals
(of which there are 62 and are defined as those with between 10 and 100 beds), ongoing costs are
estimated to be $200,000-$500,000. For large hospitals (of which there are 114 and are defined

as those with more than 100 beds), ongoing annual costs are estimated to be $2 million.

Costs to Local and State Governments:

There are currently fifteen facilities which would be subject to these proposed regulations
which are operated by local municipalities. As such, they would be subject to the same
regulations as those operated by private entities. The estimated costs they would incur would

depend on their size, as noted above.

Local Government Mandates:
These regulations do impose a program, service, duty or other responsibility upon 4
separate city, county and State governments to the extent they do not already comply with the

proposed regulations.
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Paperwork:
These regulations impose additional paperwork in the form of procedures, policies,
guidelines, and reporting documents. These requirements are necessary to ensure the efficacy of

a cybersecurity program and also provide accountability and transparency for hospitals.

Duplication:
There is no duplication of this initiative in existing State law. The Heath Insurance
Portability and Accountability Act (HIPAA) Security Rule does provide broad requirements for

safeguarding PHI, but the regulations contained herein are intended to supplement HIPAA.

Alternatives:

The alternative to the proposed regulation would be not enacting the cybersecurity
requirements. This option is not appropriate due to the demonstrated need to protect PHI and P1I
at hospitals within the State. The Department in 2023 has responded to more than 1 cybersecurity
incident per month, several of which have forced hospitals to go on diversion, stopped their
billing procedures, and required facilities to operate on downtime procedures which can severely
hamper the care delivery process. Over 225,000 patients had data possibly compromised in one
breach alone.

In order to respond to comments received by facilities, the proposed regulations were
modified to lengthen and simplify the compliance period in order to maximize the ability for
facilities to come into compliance. Furthermore, the Department removed the requirement for a
Chief Information Security Officer to be employed directly by the facility, and instead allow

them to be a virtual or 3™ party vendor upon approval by the facilities’ governing body.
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Federal Standards:
Federal regulations governing protection of PHI and Pl are contained within HIPAA,
however they are overly vague and provide limited guidance on cybersecurity and the protection

of PHI and PII.

Compliance Schedule:

General hospitals will have one year from the effective date of the regulation to comply
with the requirements set forth herein. However, subdivision (n) of the regulation, requiring
general hospitals to notify the department within two hours of a determination that a
cybersecurity incident has occurred, will be effective upon adoption in the State Register. The
schedule as proposed was modified as a direct result of outreach to facilities by the Department

who provided feedback on the difficulty in developing cybersecurity programs.

Contact Person:

Katherine E. Ceroalo

New York State Department of Health

Bureau of House Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm. 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)
REGSQNA@health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS FOR

SMALL BUSINESSES AND LOCAL GOVERNMENTS

Effect of Rule:

The proposed regulations will affect all general hospitals licensed pursuant to Article 28
of the Public Health Law, regardless of size or location. There are currently 226 hospitals in New
York State, including Veteran’s Affairs facilities (which would not be affected by these proposed
regulations). These regulations will not affect local governments unless they operate a general
hospital. In NYS, there are 15 hospitals operated by municipalities; Lewis County Hospital in
Lewis County, NY, Wyoming County Hospital in Wyoming County, 12 facilities operated by
New York City Health and Hospitals Corporation, and Helen Hayes hospital operated by the
State of New York.

Currently in New York State there are no cybersecurity requirements for the safeguarding
and security of patients’ protected health information (PHI) and personally identifying
information (PII). As a result, New Yorkers seeking medical care have no guaranteed minimum
levels of protection of their information. As a result of this, there have been several high-profile
cybersecurity breaches at facilities across the state which have resulted in not only a loss of
patient financial and health data, but in some cases has also delayed care. Additionally,
cybersecurity events at hospitals can have significant, far-reaching, and long-term impacts to the
provision of patient care and operation of the facility. These regulations will ensure all hospitals
develop, implement, and maintain minimum cybersecurity standards, including cybersecurity
staffing, network monitoring and testing, policy and program development, employee training

and remediation, incident response and appropriate reporting protocols and records retention.
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Compliance Requirements:

The proposed regulations require that hospitals develop, implement and maintain
minimum cybersecurity standards and programs, including information technology (IT) staffing,
network monitoring and testing, policy and program development, employee training and

remediation, incident response, appropriate reporting protocols and records retention.

Professional Services:

Depending on the current state of an existing cybersecurity program, a facility or system
may need to contract with a third-party service provider for anything from staffing, network
monitoring, incident response, or staff training. Facilities will be required to hire or appoint a
Chief Information Security Officer (CISO) to design and implement their cybersecurity program.
The draft regulations currently allow for the CISO to be a direct employee of the facility, or an
employee of a virtual or third-party contractor upon consent and approval of the governing body.
Facilities may also need to hire or contract additional information technology staff to ensure
compliance with the new regulations. Additionally, the facilities may need to purchase
information security programs or contract with third-party vendors to monitor for malicious
network traffic, perform compliance testing with authorized users and ensure protected health

information and personally identifying information is kept secure.

Compliance Costs:
Given the variability in cybersecurity preparedness and current programs at facilities, the
initial startup and ongoing costs could vary significantly. After initial conversations with

facilities to gain a basic understanding of costs, it is estimated that effective cybersecurity
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programs can cost millions to develop and implement initially, and anywhere from $50,000-$2
million or more to maintain on a yearly basis depending on the facility size. For small hospitals
(of which there are 15 and are defined as less than 10 acute care or ICU beds), ongoing annual
costs are estimated to be $50,000-$200,000. For medium sized hospitals (of which there are 62
and are defined as those with between 10 and 100 beds), ongoing costs are estimated to be
$200,000-$500,000. For large hospitals (of which there are 114 and are defined as those with

more than 100 beds), ongoing annual costs are estimated to be $2 million.

Economic and Technological Feasibility:

It is both economically and technologically feasible for hospitals to become compliant
with the proposed regulations. There currently exists a significant amount of technology and
software which can be licensed or purchased to provide network monitoring, notification, staff
training and exercises and multifactor or risk-based authentication, among others. Economically,
it will be easier for hospitals which are part of large healthcare systems or located in more urban
areas to comply with these regulations than it may be for smaller or more rural facilities. This is
due to the fact that the larger facilities and systems may already have aspects of the regulations
already functioning as part of a mature cybersecurity program, or may have access to more
capital and resources than smaller, more rural or standalone facilities. While several facilities
voiced concerns related to the cost of implementation, the consequences of what can occur as a
result of a cyber-attack far outweigh those costs. Days or weeks of downtime with an inability to
bill for services can cost tens of millions of dollars (at a minimum), as well as the unknown cost
of lost productivity, cancellation of elective surgeries, purchase of new computers, etc, can well

exceed the yearly maintenance program costs.

25



Minimizing Adverse Impact:

The Department of Health conducted several rounds of outreach to affected healthcare
facilities and healthcare associations as part of the regulatory drafting process, to understand
what makes a successful cybersecurity program, what things should be avoided or be flexible,
and how the Department can work with them to enhance preparedness in New York State. As a
result of those discussions, the Department took significant steps to ensure that no specific
references to technology, programs or software were included into the regulations. In this way, it
allows for facilities to become compliant with the regulations however they may be able to,
without the regulation becoming too prescriptive, or requiring use of overly expensive or specific
software. These regulations establish truly baseline, general requirements that allow maximum
flexibility to healthcare facilities to comply based on their operations. While other approaches to
cybersecurity programs were considered, as required under SAPA 8 202-b(1), there are
unfortunately no alternatives to cybersecurity, as the health and welfare of patients both current
and former at a facility can be adversely affected by a network breach. Facilities will have one
year from implementation to come into compliance with the regulations except for event
reporting. The compliance period as proposed will not only maximize the ability for facilities to
come into compliance, but was modified as a result of feedback received from those facilities.
While these regulation will result in some cost to facilities, the Department will be taking action
to mitigate these impacts. The Department will soon be issuing a request for application for a
new $500M Health Care Technology Capital program. Funding for this program was
appropriated in the FY24 budget, with the intention of supporting facilities’ technological needs,
including for cybersecurity purposes. This funding will help facilities to come into compliance

with these regulations.
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Small Business and Local Government Participation:
During the drafting process, the Department conducted several rounds of outreach to over
25 different hospitals and hospital/healthcare associations to understand the current state of the

industry, cybersecurity program best practices and areas to avoid.

Parties the Department
reached out to:
University of Rochester
MC

Kaleida Health

Northwell Health

NY Presbyterian
Elizabethtown Hospital
Arnot Ogden MC
Geneva General Hospital
Soldiers and Sailors
Memorial Hospital
Rochester General
Hospital

Unity Hospital

Wyoming County Hospital
Richmond University
Medical Center
Healthcare Association of
NYS

Iroquois Healthcare
Association

Healthcare Association of
Central and Western NY
Suburban Hospital
Alliance of NYS

Greater NY Healthcare
Association

As there are facilities run by city, county and state municipalities, a cross section of them
was invited to participate in the roundtable discussion related to cybersecurity programs and

proposed regulations. The Department has some direct communication methods through the
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Health Commerce system which will be utilized to reach out to C Suite executives at each

facility after the regulations are publicly posted and available for comment.
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RURAL AREA FLEXIBILITY ANALYSIS
Types and Estimated Numbers of Rural Areas:

Rural areas as defined by Executive Law § 418(7) are counties with a population less
than 200,000 and towns with a population density less than 150 people per square mile. For the
purposes of this regulation, there are 44 counties with a population of less than 200,000, which
have a total of 76 regulated facilities. The proposed rule will apply statewide to all general

hospitals regulated under Article 28 of the Public Health Law.

Reporting, Recordkeeping and Other Compliance Requirements; and Professional
Services:

1. Recordkeeping- Article 28 facilities will be required to develop cybersecurity policies,
protocols and procedures within one year of the adoption of the proposed regulations.
Facilities will be required to maintain records of program compliance by employees,
security breaches by outside entities (both successful and unsuccessful), and other
program documentation for at least 6 years.

2. Reporting: Article 28 facilities will be required to report any cybersecurity incidents as
defined in the proposed regulation within 2 hours of discovery. Facilities will also be
required to provide a report to the Department upon request of all cybersecurity incidents
within the previous reporting period.

3. Professional services- Facilities will be required to hire or appoint a Chief Information
Security Officer (CISO) to design and implement their cybersecurity program. The draft
regulations currently allow for the CISO to be a direct employee of the facility, or an

employee of a virtual or third-party contractor upon consent and approval of the
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governing body. Facilities may also need to hire or contract additional information
technology staff to ensure compliance with the new regulations. Additionally, the
facilities may need to purchase information security programs or contract with third-party
vendors to monitor for malicious network traffic, perform compliance testing with
authorized users and ensure protected health information and personally identifying

information is kept secure.

Costs:

The costs for this program will vary depending on the level of preparedness of each
facility. For less mature programs which require significant development, the initial funding
required could range from $250,000 to $10 million. For small hospitals (of which there are 15
and are defined as less than 10 acute care or ICU beds), ongoing annual costs are estimated to be
$50,000-$200,000. For medium sized hospitals (of which there are 62 and are defined as those
with between 10 and 100 beds), ongoing costs are estimated to be $200,000-$500,000. For large
hospitals (of which there are 114 and are defined as those with more than 100 beds), ongoing
annual costs are estimated to be $2 million. Facilities may be able to purchase equipment or
services from State Contract lists where appropriate and applicable. Facilities will also be able to
contract with appropriate third-party vendors or contractors to help ensure compliance with the

proposed regulations.

Minimizing Adverse Impact:
The Department has included flexibility within the regulations for facilities to ensure they

are compliant with the requirements, including allowing for third-party or vendor contractors to
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complete compliance reporting and measures on behalf of them. Additionally, facilities will have
one year from the adoption of the proposed regulations to implement the requirements and
ensure compliance. While these regulations will result in some cost to facilities, the Department
will be taking action to mitigate these impacts. The Department will soon be issuing a request for
application for a new $500M Health Care Technology Capital program. Funding for this
program was appropriated in the FY24 budget, with the intention of supporting facilities’
technological needs, including for cybersecurity purposes. This funding will help facilities to

come into compliance with these regulations.

Rural Area Participation:

In consideration of SAPA § 202-bb(7), the Department conducted multiple rounds of
outreach with facilities of a diversity of sizes, including those located in rural areas such as
Ellenville Regional Hospital and Arnot Ogden Medical Center. This outreach consisted of one-
on-one conference calls with specific facilities, which occurred June 12-22, 2023, as well as a
roundtable in August 2023 where over 25 facilities, healthcare associations and Department of
Health staff were invited to discuss the current state of cybersecurity programs, best practices
and required elements of a good cybersecurity program. While many facilities agreed about the
need for mature cybersecurity program amid increasing cybersecurity threats, many voiced
concerns about the costs of these programs. The Department listened to all of the feedback
provided and modified some of the language in the proposed regulations. For example, the
Department simplified and lengthened the compliance period to allow facilities the maximum

amount of time to be in compliance.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT
A Job Impact Statement for these amendments is not being submitted because it is
apparent from the nature and purpose of the amendments that they will not have a substantial

adverse impact on jobs and/or employment opportunities.
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Summary of Express Terms
The proposed amendments concern sections of 10 NYCRR Part 425, that apply to adult
day health care services for registrants in a non-residential health care facility with
medical needs. The purpose of the amendments is to come into compliance with the
Centers for Medicare and Medicaid Services (CMS) home and community-based services
(HCBS) Final Rule.
The amendments also ensure Medicaid's HCBS program in a non-
residential setting, provide full access to the benefits of community living and offer
services in the most integrated settings. This also establishes requirements that are
eligible for reimbursement for the Medicaid home and community-based services
(HCBS) provided under sections 1915 of the Medicaid statute.
The amendments are made to the setting requirements, where in the setting is integrated
in and supports full access of individuals receiving Medicaid HCBS to the greater
community, including opportunities to seek employment and work in competitive
integrated settings, engage in community life and events, control personal resources, and
receive desired services in the community, to the same degree of access as individuals not
receiving Medicaid.
Amendments are in the following areas:
The setting should be selected by the individual from among setting options including
non-disability specific settings.
The settings options must be identified and documented in the person-centered plan and

are based on the individual’s needs, preferences.



The setting should ensure an individual’s rights of privacy, dignity, and respect, and
freedom from coercion and restraint.

The setting should optimize, but does not regiment, individual initiative, autonomy, and
independence in making life choices including but not limited to daily activities, physical
environment, and with whom to interact

The setting should facilitate individual choice regarding services and supports, and who

provides them.



Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by Section 363-a(2) of the Social Services Law and Section
2803(2) of the Public Health Law, Part 425 of Title 10 (Health) of the Official Compilation
of Codes, Rules and Regulations of the State of New York is amended, to be effective upon
publication of a Notice of Adoption in the New York State Register, to read as follows:
Part 425 Adult Day Health Care (Statutory Authority: Public Health Law, section 2803(2);

Social Services Law, section 363-a(2))

Section 425.1 - Definitions
425.1 Definitions. As used in this Part:

(a) Adult day health care is a community-based model. It is defined as the health care

services and activities provided in a non-residential group setting to a group of registrants

with functional impairments to maintain their health status and enable them to remain in
the community.

(b) Registrant is defined as a person:

(1) who is not a resident of a residential health care facility, is functionally impaired and
not homebound, and requires supervision, monitoring, preventive, diagnostic, therapeutic,

rehabilitative services or palliative care [or services] but does not require continuous 24-

hour-a-day inpatient care and services, except that where reference is made to the
requirements of Part 415 of this Subchapter, the term resident as used in Part 415 shall
mean registrant;

(2) whose assessed social and health care needs can satisfactorily be met in whole or in

part by the delivery of appropriate services in the community setting; and



(3) who has been accepted by an adult day health care program based on an authorized
practitioner's order or a referral from a managed [long term]care plan [or care
coordination model] and a comprehensive assessment conducted by the adult day health
care program or by the managed [long term] care plan [or care coordination model].

(c) Program is defined as an approved adult day health care program listed on the

operating certificate [located at] of a licensed residential health care facility or an

approved extension site.

(d) Operating hours for an adult day health care program are defined as the period of
time that the program must be open, operational, and providing services to registrants in
accordance with the approval granted by the Department. Each approved adult day health
care session must operate for a minimum of five hours duration, not including time spent
in transportation, and must provide, at a minimum, nutritional services in the form of at

least one meal and necessary supplemental nourishment in the form of snacks and

hydration of choice, and [planned]activities at planned and at registrant desired

times(s). In addition, an ongoing assessment must be made of each registrant’s health
status by the adult day health care program, or by the managed [long term] care plan [or
care coordination model] that referred the registrant to the adult day health care

program, in order to provide coordinated person-centered care planning, case

management and other health care services as determined by the registrant's needs.
(e) Visit is defined as an individual episode of attendance by a registrant at an adult day
health care program during which the registrant receives adult day health care services in

accordance with his/her person-centered care plan. A registrant's individual visit may be

fewer than five hours or longer than five hours depending on the assessed needs of the



registrant. Registrants referred by an agency, physician or a managed [long term] care

plan [or care coordination model] will receive services as ordered by those entities in
conformance with those entities’ comprehensive assessment after discussion and
consultation with the adult day health care program.

(F) Registrant capacity is defined as the total number of registrants approved by the
Department for each session in a 24 hour day.

(9) Operator of an adult day health care program is defined as the operator of the [a
residential] health care facility that is approved by the Department to be responsible for
all aspects of the adult day health care program.

(h) Practitioner is defined as a physician, nurse practitioner or a physician’s assistant
with physician oversight.

(i) Department means the New York State Department of Health.

(1) Commissioner means the Commissioner of the New York State Department of Health.
[(k) Care coordination model means a program model that meets guidelines specified by
the Commissioner that supports coordination and integration of services pursuant to
Section 4403-f of the Public Health Law.]

(k) [(D] Comprehensive assessment means an interdisciplinary comprehensive assessment
of a registrant completed in accordance with Section 425.[6]7 of this Part by the adult day
health care program, or an interdisciplinary comprehensive assessment, approved by the
Department, completed by the managed [long term] care plan [or care coordination
model] that referred the registrant to the adult day health care program.

() [(m)] Person-centered [C]care plan means identifying goals and developing care

plans [the care plan developed] in accordance with section 425.[7]8 of this Part by the



adult day health care program. Person-centered care planning is a process driven by the

registrant that reflects the services and supports that are important to the registrant to

meet their needs identified through an assessment of functional need, as well as what is

important to the reqgistrant with regard to the preference for the delivery of such services

and supports 42 CFR 441.301(c)(2). Assists registrants in achieving their personally

defined outcomes by integrating the registrant in, and supporting full access to, the

community while providing registrant dignity and privacy.

(m [n]) Unbundled Services/Payment Option means the ability of an adult day health care
program to provide less than the full range of adult day health care services to a
functionally impaired individual [referred by a managed long term care plan or care
coordination model] based on the registrant’s comprehensive assessment. The full range
of adult day health care services as described in Part 425 will be available to all

registrants enrolled in the adult day health care program.

Section 425.2 - Application

425.2 Application. (a) Prior to operation of an adult day health care program, the
proposed operator must apply for and receive Department approval in accordance with
Part 710 of this Chapter. Such application must include a description of the proposed
program, including but not limited to:

(1) the need for the program, including a statement on the philosophy and objectives of
the program;

(2) the range of services to be provided;

(3) the method(s) of delivery of services;



(4) physical space to be utilized and planned use thereof;

(5) number and expected characteristics of registrants to be served,

(6) a description of a typical registrant's program;

(7) personnel to be employed in the program, including qualifications;

(8) intended use of and coordination with existing community resources;

(9) financial policies and procedures;

(10) program budget;

(11) methods for program evaluation; and

(12) proximity to an identified number of potential registrants.

(b) A residential health care facility operator that has been approved by the Department to
operate an adult day health care program at its primary site may provide adult day health
care services at an extension site only when such use of an extension site has first been
approved by the Department under the provisions of Part 710 of this Chapter.

[(c) A residential health care facility operator that does not operate an adult day health
care program at its primary site may provide such a program at an extension site
approved by the Department for such use in accordance with section 710.1 of this
Chapter if there is not sufficient suitable space within the residential health care facility to
accommodate a full range of adult day health care program activities and services. The
Department may conduct an on-site survey of the residential health care facility to

determine whether the facility lacks suitable space for an adult day health care program.]

Section 425.3 - Changes in existing program

425.3 Changes in existing program.



(a) Applications for approval of changes in the program, including but not limited to
substantial changes in the physical plant, space and utilization thereof, the extent and type
of services provided, and the program's registrant capacity, must be submitted to the
Department in writing and must conform with the provisions of Part 710 of this Chapter.
(b) Written requests for additional program sessions must be based on the number and
needs of registrants and be approved by the Department.

(c) An operator may not discontinue operation of services to registrants without:

(1) notifying each registrant and making suitable plans for alternate services for each
registrant; and

(2) receiving written approval from the commissioner in accordance with Part 710 of this
Chapter. The application to discontinue services must set forth the specific intended date
of discontinuance and the intended plans for alternate services to registrants.

(d) The operator of an approved adult day health care program must notify the
Department of the program’s election of the Unbundled Services/Payment Option in

writing thirty days before commencement of this option.

Section 425.4 - General requirements for operation

425.4 General requirements for operation.

(@) An operator must:

(1) provide services to registrants consistent with the requirements of this Title and Part
and other applicable statutes and regulations;

(2) provide appropriate staff, equipment, supplies and space as needed for the

administration of the adult day health care program in accordance with the requirements



of this Part; and

(3) provide each registrant with a copy of a Bill of Rights specific to operation of the
adult day health care program.

These rights include, but are not limited to:

(i) rights of privacy, dignity, respect, and confidentiality, including confidential treatment

of all registrant records;

(ii) freedom to voice grievances about care or treatment without discrimination or
reprisal;

(iii) protection and freedom from physical and psychological abuse, coercion and
restraint;

(iv)participation in developing the person-centered care plan;

(v) written notification by the program to the registrant at admission and following the
continued-stay evaluation of the services the registrant shall receive while attending the
adult day health care program; and

(vi)_right to individual initiative, autonomy, and independence in making life choices,

including freedom to decide whether or not to participate in any given activity.

(4) be selected from among options by the individual and be physically accessible to the

individuals supported:;

(5) be integrated in and support full access to the greater community;

(6) facilitate an individual’s informed choice about their services and who provides them;

(7) provide freedom and support for individuals to control their own schedules and

activities;

(8) provide individuals access to food (meals and/or snacks) and visitors at any time;




(9) offer individuals participation in developing the person-centered care plan; and

(10) provide written notification by the program to the registrant at admission and

following the continued-stay evaluation of the services the reqgistrant shall receive while

attending the adult day health care program.

(b) Administration. Without limiting its responsibility for the operation and management
of the program, the operator must designate a person responsible for:

(1) coordinating services for registrants with services provided by community or other
agency programs, including but not limited to certified home health agencies, social
services agencies, clinics and hospital outpatient departments and services; provided,
however, with respect to registrants referred to the adult day health care program by a
managed [long term] care plan [or care coordination model,] the coordination of such
services shall be the responsibility of the managed [long term] care plan [or care
coordination model]; and

(2) day-to-day direction, management and administration of the adult day health care
services, including but not limited to:

(i) assigning adequate, consistent and appropriately licensed personnel to be on-duty at
all times when the program is in operation to ensure safe care of the registrants;

(ii) assigning and supervising activities of all personnel to ensure that registrants receive

assistance in accordance with their [plans of care] person-centered care plan;

(iii) ensuring supervision of direct care staff in accordance with state rules and regulation;
(iv) arranging for in-service orientation, training and staff development; and assuring that

staff possess the competencies and skill sets necessary to meet the needs safely and in a

manner that promotes each registrant’s rights, and physical, mental and psychosocial
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well-being; and

(v) maintaining records in accordance with provisions of sections 400.2 and 415.3(d)(1)

of this Subchapter.

(c) Policies and procedures for service delivery. The operator must:

(1) establish and implement written policies and procedures, consistent with the approved
application for operation of the adult day health care program, concerning the rights and
responsibilities of registrants, the program of services provided to registrants, use of
physical structures and equipment, and the number and qualifications of staff members
and their job classifications and descriptions;

(2) ensure that written policies and procedures, consistent with current professional
standards of practice, are developed and implemented for each service and are reviewed
annually and revised as necessary;

(3) develop protocols for each involved professional discipline to indicate when the
service of such discipline should be included in the registrant assessment;

(4) ensure that professional personnel are fully informed of, and encouraged to refer
registrants to, other health and social community resources that may be needed to
maintain the registrant in the community; provided, however, with respect to registrants
referred to the adult day health care program by a managed [long term] care plan [or care
coordination model], such referrals shall be the responsibility of the managed long term
care plan [or care coordination model];

(5) establish and implement written policies for the storage, cleaning and disinfection of
medical supplies, equipment and appliances;

(6) establish and implement written policies and procedures concerning refunds and
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prepayment for basic services in accordance with existing rules and regulations;

(7) establish and implement written policies and procedures concerning transfer and
affiliation agreements covering registrants that are consistent with the standards specified
in section 400.9 of this Subchapter; and

(8) provide in such agreement(s) reasonable assurance of assistance to each registrant in
transferring to inpatient or resident status in a residential health care facility whenever the

registrant is deemed by a practitioner to be medically appropriate for such care.

Section 425.5 — General requirements for Adult day health care settings

425.5 General requirements for Adult day health care settings.

() the operator must assure that the adult day health care program has all the qualities of

a Home and Community-Based Service (HCBS) setting:

(1) The setting is integrated in and supports full access of individuals receiving Medicaid

HCBS to the greater community, including opportunities to seek employment and work

in competitive integrated settings, engage in community life, control personal resources,

and receive services in the community, to the same degree of access as individuals not

receiving Medicaid HCBS.

(2) The setting is selected by the individual from among setting options including non-

disability specific settings. The setting options are identified and documented in the

person-centered care plan and are based on the individual’s needs and preferences.

(3) The setting ensures an individual’s rights of privacy, dignity and respect, and freedom

from coercion and restraint.
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(4) The setting optimizes, but does not regiment, individual initiative, autonomy and

independence in making life choices, including but not limited to, daily activities,

physical environment, access to meals and snacks as desired at any time, and decisions

concerning individuals with whom to interact. Visitors are not restricted.

(5) The setting facilitates individual choice regarding services and supports, and who

provides them.

Section 425.6 - Adult day health care services
425.6 Adult day health care services.
(a) The operator must provide or arrange for services appropriate to each registrant in

accordance with the comprehensive assessment conducted and person-centered care plan

developed by the adult day health care program, or by the managed [long term] care plan
[or care coordination model] that referred the registrant to the adult day health care
program. At least the following program components must be available:

(1) case management;

(2) health education;

(3) interdisciplinary care planning;

(4) nursing services;

(5) nutrition;

(6) social services;

(7) assistance and supervision with the activities of daily living, such as toileting, feeding,
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ambulation, bathing including routine skin care, care of hair and nails; oral hygiene; and

supervision and monitoring of personal safety[,];

(8) restorative rehabilitative and maintenance therapy services;

[(8)] (9) planned therapeutic or recreational activities that reflect the interests, cultural
backgrounds and the communities of the registrants and provide the registrants with

choices, including access to offsite activities;

[(9)] (10) pharmaceutical services; and
[(10)] (11) referrals for necessary dental services and sub-specialty care.
(b) The following services may also be provided:

(1) specialized services for registrants with HIV or AIDS and other high-need

populations; and

(2) religious services and pastoral counseling.

Section 425.[6]7 - Admission, continued stay and registrant assessment

425.[6]7 Admission, continued stay and registrant assessment.

(a) The operator must:

(1) select, admit and retain in the adult day health care program only those persons for
whom adequate care and needed services can be provided and who, according to the
comprehensive assessment conducted by the operator or by the managed [long term] care
plan [or care coordination model] that referred the applicant to the adult day health care
program, can benefit from the services and require a minimum of at least one (1) visit per
week to the program;

(2) assess each applicant, unless the assessment was conducted by a managed [long term]
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care plan [or care coordination model] that referred the applicant to the adult day health
care program, utilizing an assessment instrument designated by the Department, with
such assessment addressing, at a minimum:

(i) medical needs, including the determination of whether the applicant is expected to
need continued services for a period of 30 or more days from the date of the assessment.
An operator may request approval by the appropriate Department regional office for an
exemption, based on special circumstances, to the requirement for determining whether
there is a need for continued services for 30 days or more.

(ii) use of medication and required treatment;

(iii) nursing care needs;

(iv) functional status;

(v) mental/behavioral status;

(vi) sensory impairments;

(vii) rehabilitation therapy needs, including a determination of the specific need for
physical therapy, occupational therapy, speech language pathology services, and
rehabilitative, restorative or maintenance care;

(viii) family and other informal supports;

(ix) home environment;

(x) psycho-social needs, social history, preferences and interests;

(xi) nutritional status;

(xii) ability to tolerate the duration and method of transportation to the program; and
(xiii) evidence of any substance abuse problem.

(3) register an applicant only upon appropriate recommendation from the applicant's
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practitioner or operator’s medical director after completion of a personal interview by

appropriate program personnel;
(4) register an applicant only after determining that the applicant is not [receiving the

same services from another facility or agency.] enrolled in another adult day health care

program.

(b) An individual may be registered in an adult day health care program only if his/her
comprehensive assessment indicates that the program can adequately and appropriately
care for the physical and emotional health needs of the individual.

(c) No individual suffering from a communicable disease that constitutes a danger to
other registrants or staff may be registered or retained for services on the premises of the
program.

(d) The operator may admit, on any given day, up to 10% over the approved capacity for
that program. The average annual capacity, however, may not exceed the approved

capacity of the operator's program.

Section 425.[7]8 - Registrant person-centered care plan

425.[7]8 Registrant person-centered care plan.

The operator must ensure that: (a) [An adult day health care program] A person-
centered care plan based on the comprehensive assessment required by this Part, and,
when applicable, a transfer or discharge plan, is developed for each registrant and is in
place within five visits or within 30 days after registration, whichever is earlier. The adult
day health care program and the referring managed [long term] care plan [or care

coordination model] must be sure to coordinate with each other regarding the
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development of a registrant’s person-centered care plan.

(b) Each registrant's_person-centered care plan_process must be commensurate with the

level of need of the registrant, and the scope of services and supports available and

must[include]:
(1) [designation of a professional person to be responsible for coordinating the care

plan]include registrant led input and include people chosen by the registrant;

(2) provide necessary information and support to ensure the registrant directs the

process to the maximum extent possible and is enabled to make informed choices and

decisions, with the reqgistrant's representative having a participatory role, as needed

and as defined by the registrant, unless State law confers decision-making authority to

the legal representative;

(3) be timely and occur at times and locations of convenience to the registrant;

(4) reflect cultural considerations of the registrant and be conducted by providing

information in plain language and in a manner that is accessible to individuals with

disabilities and persons who are limited English proficient;

(5) include strategies for solving conflict or disagreement within the process,

including clear conflict of interest quidelines for all planning participants;

(6) offer choices to the registrant regarding the services and supports the registrant

receives and from whom;

(7) include a method for the registrant to request updates to the care plan, as needed;

and

(8) record the alternative home and community-based settings that were considered by

the registrant.
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(c) The person-centered care plan must reflect the services and supports that are

important for the registrant to meet the clinical and support needs as identified through

an assessment of functional need, as well as what is important to the registrant with

regard to preferences for the delivery of such services and supports. The written plan

must also:

(1) reflect [2] the registrant's pertinent diagnoses, including mental status, types of
equipment and services required, case management, frequency of planned visits,
prognosis, rehabilitation potential, functional limitations, planned activities, nutritional
requirements, medications and treatments, necessary measures to protect against
injury, instructions for discharge or referral if applicable, orders for therapy services,
including the specific procedures and modalities to be used and the amount, frequency
and duration of such services, and any other appropriate item.

[3](2) reflect the registrant’s strengths and preferences, the medical and nursing goals

and limitations anticipated for the registrant and, as appropriate, the nutritional, social,
rehabilitative and leisure time goals and limitations;
[4](3) set forth the registrant's potential for remaining in the community; [and]

[5](4) include a description of all services to be provided to the registrant by the

program, informal supports and other community resources pursuant to the person-
centered care plan, and how such services will be coordinated;

(5) reflect that the setting in which the registrant receives services is chosen by the

registrant;

(6) reflect risk factors and measures in place to minimize them, including

individualized backup plans and strategies when needed;
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(7) be understandable to the individual receiving services and supports, and the

individuals important in supporting them. At a minimum, for the written plan to be

understandable, it must be written in plain language and in a manner that is accessible

to individuals with disabilities or with limited proficiency in English;

(8) identify the individual and/or entity responsible for monitoring the plan;

(9) be finalized and agreed to, with the informed consent of the registrant (and/or

persons identified by the registrant) in writing and signed by all individuals and

providers responsible for its implementation;

(10) be distributed to the registrant and other people involved in the plan;

(11) include those services, the purchase or control of which the registrant elects to

self-direct; and

(12) prevent the provision of unnecessary or inappropriate services.

([c]d) Development and modification of the_person-centered care plan is coordinated

with other health care providers outside the program who are involved in the

registrant’s care.

([d]e) The responsible persons, with the appropriate participation of consultants in the
medical, social, paramedical and related fields involved in the registrant's care, must:

(1) record in the clinical record changes in the registrant's status which require alterations

in the registrant person-centered care plan;

(2) modify the person-centered care plan to reflect registrant physical and social changes

accordingly;

(3) review the person-centered care plan at least once every six months and whenever the

registrant's condition warrants and document each such review in the clinical record; and
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(4) promptly alert the registrant's authorized practitioner of any significant changes in the

registrant's condition which indicate a need to revise the person-centered care plan.

Section 425.[8]9 - Registrant continued-stay evaluation

425.[8]9 Registrant continued-stay evaluation. The operator, directly or through the
managed [long term] care plan [or care coordination model] that referred the registrant to
the adult day health care program, must ensure that a written comprehensive assessment
and evaluation is completed pursuant to section 425.[6]7 of this Part at least once every
six months for each registrant, addressing the appropriateness of the registrant's
continued stay in the program, such assessment and evaluation to address, at a minimum:
(a) a reassessment of the registrant's needs, including an interdisciplinary evaluation of
the resident's need for continued services;

(b) the appropriateness of the registrant's continued stay in the program;

(c) the necessity and suitability of services provided; and

(d) the potential for transferring responsibility for or the care of the registrant to other

more appropriate agencies or service providers.

Section 425.[9]10 - Medical services

425.[9]10 Medical services. The operator must, without limiting its responsibility for the
operation and management of the program:

(a) assign to the operator's medical board, medical advisory committee, medical director
or consulting practitioner the following responsibilities regarding registrants of the

program:
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(1) developing and amending clinical policies;

(2) supervising medical services;

(3) advising the operator regarding medical and medically related problems;

(4) establishing procedures for emergency practitioner coverage, records and consultants;
and

(5) establishing professional relationships with other institutions and agencies, such as
general hospitals, rehabilitation centers, residential health care facilities, home health
agencies, hospital outpatient departments, clinics and laboratories;

(b) ensure that medical services, including arranging for necessary consultation services,
are provided to registrants of the program in accordance with sections 415.15(b)(1),
(2)(ix), (3) and (4) of this Subchapter;

(c) provide or arrange for the personal, staff or other designated practitioner to obtain a
medical history and a physical examination of each registrant, including diagnostic
laboratory and x-ray services, as medically indicated, within six weeks before or seven
days after admission to the program;

(d) ensure that the practitioner record, date and authenticate significant findings of the
medical history, physical examination, diagnostic services, diagnoses and orders for
treatment in the registrant's clinical records; and

(e) ensure that orders for treatment include orders for medication, diet, permitted level of
physical activity and, when indicated, special orders or recommendations for

rehabilitative therapy services and other adult day health care services.
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Section 425.[10]11 - Nursing services

425.[10]11 Nursing services. The operator, directly or through the managed [long term]
care plan [or care coordination model] that referred the registrant to the adult day health
care program, must:

(a) evaluate the need of each registrant for nursing care on a periodic and continuing
basis, but not less often than quarterly, and, when appropriate, provide or authorize such
care;

(b) ensure that a registered professional nurse is on-site and performs a nursing
evaluation of each registrant at the time of admission to the program, unless such nursing
evaluation has been performed by the managed [long term] care plan [or care
coordination model] prior to referring the registrant to the adult day health care program;
(c) ensure that for each registrant the findings of the nursing evaluation, the nursing care
plan, and recommendations for nursing follow-up are documented, dated and signed in
the registrant’s clinical record,;

(d) ensure that nursing services are provided to registrants under the direction of a
registered professional nurse who is on-site in the adult day health care program during

all hours of the program operation. Based on the care needs of the registrants, a licensed

practical nurse may provide the on-site services under the supervision of a registered

nurse;

[Based on the care needs of the registrants, for a program located at the sponsoring
licensed residential health care facility, a licensed practical nurse may provide the on-site
services when a registered professional nurse is available in the nursing home or on the

campus to provide immediate direction or consultation;] and
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(e) ensure that appropriate health education is provided to registrants, [and] family

members and people chosen by the registrant to provide support [for the registrant and

family] in understanding and dealing with the registrant's health condition as it relates to
his/her continued ability to reside in the community. With respect to registrants referred
to the adult day health care program by a managed [long term] care plan [or care
coordination model,] the managed [long term] care plan [or care coordination mode] shall

be responsible for compliance with the requirements of this section.

Section 425.[11]12 - Food and nutrition services

425.[11]12 Food and nutrition services. The operator must:

(a) provide nutritional services for each registrant;

(b) provide meals and nutritional supplements, including modified diets when medically

prescribed, to registrants who are on the premises at scheduled and registrant desired

meal/snack times and, where appropriate, to registrants in their homes in accordance with

the identified needs included in registrant person-centered care plans;

(c) ensure that the quality and quantity of food and nutrition services provided to
registrants are in conformance with section 415.14 of this Subchapter, exclusive of the
requirements specified in section 415.14(f);

(d) ensure that nutrition services are under the direction of a qualified dietitian, as defined
in section 415.14 of this Subchapter; and

(e) ensure that dietary service records for the adult day health care service are maintained
in conformance with sections 415.14(c)(1) and (2) of this Subchapter.

(f) Provide individuals with access to snacks and meals at any time and obtain registrant
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feedback on foods of preference.

Section 425.[12]13 - Social services

425.[12]13 Social services. The operator must:

(a) provide social services in conformance with section 415.5(g) of this Subchapter
except that the use of a full or part time social worker in an adult day health care program
must be in conformance with the approved application for operation and, with respect to
section 415.5(g)(2)(ii) and (iii), regular access may be directly with a master’s prepared
or certified social worker or through a contract which meets the provisions of section
415.26(e);

(b) either directly or through the managed [long term] care plan [or care coordination
model] that referred the registrant to the adult day health care program, ensure that
psycho-social needs are assessed, evaluated and recorded, and that services are provided
to meet the identified needs as part of the coordinated care plan; and

(c) ensure that staff members arrange for the use of and/or access to other community
resources as needed and coordinate the needs of the registrants with services provided by
the adult day health care program and other health care providers, community social
agencies and other resources provided, however, with respect to registrants referred to the
adult day health care program by a managed [long term] care plan [or care coordination
model], this shall be the responsibility of the managed [long term] care plan [or care

coordination model].
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Section 425.[13]14 - Rehabilitation therapy services

425.[13]14 Rehabilitation therapy services. The operator, either directly or through the
managed [long term] care plan [or care coordination model] that referred the registrant to
the adult day health care program, must:

(a) provide or arrange for rehabilitation therapy services to registrants determined
through the comprehensive assessment to need such services; and

(b) ensure that the rehabilitation therapy services provided are in conformance with

section 415.16 of this Subchapter.

Section 425.[14]15 - Activities

425.[14]15 Activities. The operator, directly or through the managed [long term] care
plan [or care coordination model] that referred the registrant to the adult day health care
program, must:

(a) ensure that activities are an integral part of the program, are age appropriate, and

reflect the registrants' individual interests and cultural backgrounds in coordination with

the reqgistrant’s person-centered care plan;

(b) ensure that activities involve integration in and full access of individuals to the greater

community, control personal resources and ability to engage in community life to the

same degree of access as individuals not receiving home and community-based services;

(c) ensure that activities are designed to enhance registrant participation in the program,
home life and community;
([c]d) involve appropriate volunteers and volunteer groups in the program, unless

prohibited by law;
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([d]e) provide sufficient equipment and supplies for the operation of the activity program;
([e]f) provide or arrange for transportation to and from community events and outings;
and

([f]9) ensure that activities are included as part of each person-centered care plan.

Section 425.[15]16 - Religious services and counseling
425.[15]16 Religious services and counseling.
If provided, religious services and counseling must be included in the registrant's person-

centered care plan.

Section 425.[16]17 - Dental services

425.[16]17 Dental services. The operator, directly or through the managed [long term]
care plan [or care coordination model] that referred the registrant to the adult day health
care program, must, as appropriate:

(a) provide or refer registrants for dental services; and

(b) ensure that dental services provided to registrants or for which they are referred are in

conformance with the needs identified during the comprehensive assessment.

Section 425.[17]18 - Pharmaceutical services

425.[17]18 Pharmaceutical services. The operator must:

(a) develop and implement written policies and procedures governing medications
brought to the program site by registrants;

(b) ensure that pharmaceutical services, when provided for registrants, are in
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conformance with section 415.18 of this Subchapter, exclusive of the requirements of
section 415.18(c);
(c) ensure that each registrant's drug regimen is reviewed at least once every six months

by a registered pharmacist in accordance with the registrant's person-centered care plan

and otherwise modified as needed following consultation with the registrant’s attending
practitioner. Any modification to the drug regimen must be documented in the registrant's

clinical record and included as a revision to the registrant's person-centered care plan; and

(d) ensure that written policies and procedures require the pharmacist to report any
irregularity in a registrant's drug regimen and recommendations to the registrant's
attending practitioner and to the program coordinator, with appropriate documentation in

the registrant’s clinical record and person-centered care plan.

Section 425.[18]19 - Services for registrants with Acquired Immune Deficiency
Syndrome (AIDS) and other high-need populations

[425.18] 425.19 Services for registrants with Acquired Immune Deficiency Syndrome
(AIDS) and other high-need populations.

(@) Applicability.

(1) This section applies to an adult day health care program approved by the
commissioner pursuant to Part 710 of this Chapter as a provider of specialized services
for registrants with AIDS and other high-need populations that in the discretion of the
Commissioner would benefit from receiving adult day health care services.

(2) For purposes of these regulations, AIDS means acquired immune deficiency

syndrome and other human immunodeficiency virus (HIV) related illness.
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(b) General requirements. The program shall provide comprehensive and coordinated
health services in accordance with this Article and requirements set forth in Part 759 of
this Title and shall receive payment for such services in accordance with section 759.14

of this Title.

Section 425.[19]20 - General records
425.[19]20 General records. The operator must:
(a) maintain on the premises of the program or facility the following registrant written

records including the person-centered care plan, which must be easily retrievable and

must include, but not be limited to, the following:

(1) a chronological admission register consisting of a daily chronological listing of
registrants admitted by name with relevant clinical and social information about each,
including as a minimum, name, address, next of kin, attending practitioner, principal
diagnosis, and the place from which each registrant was admitted,

(2) a chronological discharge register consisting of a daily chronological listing of
registrants discharged by name, the reason for discharge and the place to which the
registrant was discharged;

(3) a daily census record consisting of a summary report of the daily registrant census
with cumulative figures for each month and each year; and

(4) general records in conformance with sections 415.30(e) - (o) of this Subchapter.
(b) ensure that each record includes non-medical information consisting of:

(1) all details of the referral and registration;

(2) identification of next of kin, family and sponsor;
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(3) the person or persons to be contacted in the event of emergency;

(4) accident and incident reports;

(5) non-medical correspondence and papers pertinent to the registrant's participation in
the program; and

(6) a fiscal record including copies of all agreements or contracts.

(c) Maintain as public information, available for public inspection, records containing
copies of all financial and inspection reports pertaining to the adult day health care
services that have been filed with or issued by any governmental agency for six years

from the date such reports are filed or issued.

Section 425.[20]21 - Clinical records

425.[20]21 Clinical records. The operator must:

(a) provide a clinical record for each registrant in accordance with the clinical records
requirements of section 415.22 of this Subchapter;

(b) ensure that all reports and information pertaining to registrant care and planning are
entered promptly;

(c) ensure that all entries are dated and authenticated by the person making the entry or
ordering the services;

(d) ensure that all clinical records for registrants referred by a managed [long term] care
plan [or care coordination model] are made available to the referring managed [long
term] care plan [or care coordination model];

(e) ensure that the record is kept in a place convenient for use by authorized staff; and

(F) retain intact clinical records and all other records of registrants and keep them readily
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accessible in a safe and secure place. Such records shall be retained safely and securely
for a period of six years following discharge or cessation of operation of services. In the

case of a minor, retention shall be for three years after reaching majority (18 years of

age).

Section 425.[21]22 - Confidentiality of records
425.[21]22 Confidentiality of records. The operator shall keep confidential and make
available only to authorized persons all medical, social, personal and financial

information relating to each registrant.

Section 425.[22]23 - Program evaluation

425.[22]23 Program evaluation.

() Quality improvement. The operator must develop and implement a quality
improvement process that provides for an annual or more frequent review of the
operator's program. Such evaluation must include a profile of the characteristics of the
registrants admitted to the program, the services and degree of services most utilized, the
length of stay and use rate, registrant need for care and services, and disposition upon
discharge. The process must:

(1) include an evaluation of all services in order to enhance the quality of care and to
identify actual or potential problems concerning service coordination and clinical
performance;

(2) review accident and incident reports, registrant complaints and grievances and the

actions taken to address problems identified by the process;
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(3) develop and implement revised policies and practices to address problems found and
the immediate and systematic causes of those problems; and

(4) assess the impact of the revisions implemented to determine if they were successful in
preventing recurrence of past problems.

(b) The results of the quality improvement process must be reported to the chief

executive officer, nursing home administrator or governing body.

Section 425.[23]24 - Payment

425.[23]24 Payment

(a) Payments to adult day health care program by State government agencies.

(1) A program may only bill for one visit per registrant per day.

(2) The majority of registrants for whom the program receives a payment made by a
government agency must be in attendance for at least five hours.

(b) Payments to adult day health care programs by managed[long term]-care plans. [or
care coordination models:]

(1) Payments shall be made in accordance with the negotiated agreement between the
adult day health care program and the managed [long term] care plan [or care
coordination model].

(2) The full range of adult day health care services shall be available to registrants with a
medical need for such services. Based on a registrant’s individual medical needs, as
determined in the comprehensive assessment, the managed [long term] care plan [or care
coordination model] may order less than the full range of adult day health care services.

Nothing shall prohibit adult day health care programs and managed [long term] care
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plans [or care coordination models] from agreeing to reimbursement terms that reflect a

registrant’s receipt of less than the full range of adult day health care services.
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REGULATORY IMPACT STATEMENT
Statutory Authority:
Section 2803(2) of the Public Health Law authorizes the Public Health and Health
Planning Council to adopt and amend rules and regulations, subject to the approval of the
Commissioner, that define standards and procedures relating to medical facilities. Section
201(1)(v) of the Public Health Law and section 363-a of the Social Services Law provide
that the Department is the single state agency responsible for supervising the
administration of the State’s medical assistance (“Medicaid”) program and for adopting
such regulations, not inconsistent with law, as may be necessary to implement the State’s
Medicaid program.
Legislative Objective:
To implement programs beneficial to Medicaid recipients, including those persons who
require health care services and activities in a non-residential group setting.
Needs and Benefits:
The legislature has determined that oversight of adult care facilities is in the interests of
the state, as Adult Day Health Care (ADHC) programs provide medically supervised
services, as well as personal care and socialization to individuals with physical and
mental impairments or chronic illnesses who otherwise would require nursing home
admission.
The proposed rule provides clear guidance to the operators of ADHC facilities, reflecting
Centers for Medicare & Medicaid Services’ (CMS) intent to ensure that individuals

receiving services and supports through Medicaid’s home and community-based services
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(HCBS) programs have full access to the benefits of community living and are able to
receive services in the most integrated setting.

With these proposed regulations, the Department seeks to assure the continued viability
of these valued programs by permitting them to offer their services to elderly and
disabled populations with functional impairments to maintain their health status and

enable these persons to remain in the community.

CMS announced new rules that will potentially have a far-reaching and positive impact
on the nature of day service settings funded through Medicaid as part of HCBS. The
proposed regulations are needed as they can contribute to better quality services and more
opportunities for individuals with disabilities who require less than institutional level of
care, but still have a significant need to have access to greater number of services in the
community which they might not otherwise qualify. The purpose of the amendments is
to come into compliance with CMS’” HCBS Final Rule. The proposed amendments
provided will refer an enrollee to an ADHC program who will be responsible for meeting
Part 425 Adult day health care requirements. It is the responsibility of the ADHC
program operator to manage and coordinate the enrollee’s health care needs and be
guided by the requirements outlined in the HCBS rule.

The proposed amendments will ensure that all ADHC programs in a non-residential
setting provide full access to the benefits of community living and offer services in the

most integrated settings.
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Lastly the proposed amendments aim to ensure that enrollees have a free choice of setting
options, who provides services to them, and that individual rights and freedoms are not
restricted, among other provisions.

Costs:

Costs to Regulated Entities:

There will be no costs incurred by regulated entities.

Costs to State Government:

There will be no costs incurred by state government.

Costs to Local Governments:

There will be no costs incurred by local governments.

Local Government Mandates:

There is no local government program, service, duty or responsibility imposed by the
rule.

Paperwork:

There are no new reporting requirements imposed by the rule.

Duplication:

There are no other rules or other legal requirements of the state and federal governments
that may duplicate, overlap or conflict with the rule.

Alternatives:

This rule is a necessary update to maintain the Department’s oversight of the adult care
facility program in compliance with federal Medicaid HCBS requirements. There were

no significant alternatives to this rule.
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Federal Standards:
CMS published a final rule that established new standards for approved settings for the
provision of Medicaid-funded home and community-based services. Also established
were new person-centered planning and conflict-of-interest requirements. The proposed
change is to align with the Medicaid HCBS under Section 1915(c), 1915(i), and 1915(Kk)
of the Social Security Act.
Small Business Guide:
A small business guide as required by section 102-a of the State Administrative
Procedure Act is unnecessary at this time. The Department will provide educational
webinars for all adult care facilities prior to promulgation.
Compliance Schedule:
Adult care facilities will be able to comply with this regulation upon publication of the
Notice of Adoption in the State Register.
Contact Person: Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit

Corning Tower Building, Rm. 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)
REGSONA@health.ny.gov
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STATEMENT IN LIEU OF

REGULATORY FLEXIBILITY ANALYSIS

No regulatory flexibility analysis is required pursuant to section 202-(b)(3)(a) of the State
Administrative Procedure Act. The proposed amendment that applies to adult day health
care services for registrants does not impose an adverse economic impact on small
businesses or local governments, and it does not impose reporting, record keeping or

other compliance requirements on small businesses or local governments.
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STATEMENT IN LIEU OF

RURAL AREA FLEXIBILITY ANALYSIS

No rural area flexibility analysis is required pursuant to section 202 bb(4)(a), of the State
Administrative Procedure Act. The proposed amendment does not impose an adverse
economic impact on facilities in rural areas, and it does not impose reporting, record

keeping or other compliance requirements on facilities in rural areas.
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STATEMENT IN LIEU OF

JOB IMPACT STATEMENT

A job impact statement is not being submitted with this rule because it is evident from the

nature and purpose of these amendments that the regulation will not have a substantial

adverse impact on jobs and/or employment opportunities.
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Hospital
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County: Nassau
Acknowledged: July 24, 2023

Executive Summary

Description

NYU Langone Hospitals, an 813-bed not-for-
profit hospital with four divisions, requests
approval for an Ambulatory Radiation Oncology
extension clinic at 210 Crossways Park Drive,
Woodbury, NY (Nassau County). The new clinic
will be housed in leased space and
accommodate one New TrueBeam Linear
Accelerator, one CT scanner, Six exam rooms,
and associated support spaces. The space will
be built out with two vaults and control rooms for
linear accelerators.

Currently, NYU provides radiation oncology
services at two offices in Mineola, one on the
NYU Langone Hospital-Long Island campus and
the other at 264 Old County Rd.

This project will increase capacity, reducing wait
times while treating more patients.

OPCHSM Recommendation
Contingent Approval

Need Summary
The applicant projects 2,772 visits in the first

year and 3,346 by the third, with 16% Medicaid
and 0.5% Charity Care in bothyears.

Program Summary

A favorable recommendation can be made
regarding the facility's current compliance
pursuant to 2802-(3)(e) of the New York State
Public Health Law.

Financial Summary

The total project cost of $30,167,000 will be met
with equity from hospital operations.

Year One Year Three
Budget: (2024) (2026)
Revenues $5,369,113 $7,543,252
Expenses $4.644,185 $6.626,687
Net Income $724,928 $916,565

Health Equity Impact Assessment
There was no Health Equity Impact Assessment
required for this project pursuant to Public
Health Law §2802-b, as it was received by the
Department on June 16, 2023.

]
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

2. The submission of Design Development and State Hospital Code (SHC) Drawings, as described in
NYSDOH BAER Drawing Submission Guidelines DSG-1.0 Required Schematic Design (SD) and.
Design Development (DD) Drawings, and 3.38 LSC Chapter 38 Business Occupancies Public Use,
forreview and approval. [DAS]

3. Satisfactory response to SD review comment ID 20245 regarding clarification of proposed Soiled
Workroom, intended on-site sterilization program as (2) room or (1), and requisite review document
revisions. [DAS]

Approval conditional upon:

1. This project mustbe completed by May 1, 2025, including all pre-opening processes, if applicable.
Failure to complete the project by this date may constitute an abandonment of the project by the
applicant and the expiration of the approval. It is the responsibility of the applicant to request prior
approval for any extensions to the project approval expiration date. [PMU]

2. Construction must start on or before February 1, 2024, and construction must be completed by
February 1, 2025, presuming the Department has issued a letter deeming all contingencies have
been satisfied prior to commencement. It is the responsibility of the applicant to request prior
approval for any changes to the start and completion dates. In accordance with 10 NYCRR Section
710.10(a), if construction is not started on or before the approved start date, this shall constitute
abandonment of the approval. [PMU]

3. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant's start of construction. [AER]

Council Action Date
November 16, 2023

|
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| Need Analysis |

Backgroundand Analysis

The primary service area for this projectis Nassau County, with some patients traveling from Suffolk and
Queens Counties. The population of Nassau County is estimated to increase to 1,424,878 by 2028 per
projection data from the Cornell Program on Applied Demographics (PAD), an increase of 2.4%. The 65+
population was 255,773 in 2021 and is expected to increase by 25.8% to 321,782 by 2028, according to
PAD. The demographics for the service area are noted below, including a comparison with New Y ork

State:

Nassau Suffolk Queens New York

Demographics County County County State

Total Population — 2021 Estimate 1,391,678 1,522,998 2,393,104 | 20,114,745
Hispanic or Latino (of any race) 17.2% 19.9% 27.9% 19.2%
White (non-Hispanic) 58.3% 66.4% 24.6% 54.7%
Black or African American (non-Hispanic) 11.0% 6.9% 16.8% 13.9%
Asian (non-Hispanic) 10.5% 4.0% 25.6% 8.6%
Other (non-Hispanic) 3.0% 2.7% 5.1% 3.6%

Source: 2021 American Community Survey (5-Year Estimates Data Profiles)

According to Data USA, the population of the Nassau, Suffolk, and Queens Counties had health coverage
as follows:

Nassau County | Suffolk County | Queens County
(2020) (2020) (2018)

With Health Insurance 95.9% 95.82% 89.5%
Employer Plans 59.5% 58.3% 43.2%
Medicaid 10.1% 11.6% 25.9%
Medicare 13.5% 13% 9.8%
Non-Group Plans 12.6% 12.4% 10.3%
Military or VA 0.238% 0.501% 0.302%

The projected payor mix includes:

Applicant Projected Payor Mix

Payor Year One | Year Three
Commercial 26.8% 24.8%
Medicare 56.6% 58.2%
Medicaid 16% 16.4%
Private Pay 0% 0%
Charity Care 0.5% 0.5%
Other 0% 0%
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The hospital is in the Long Island region, which currently has 26 approved or existing LINACs and has a
determined need for 18 LINACs. The table below shows a need for 18 LINAC machines in the health
planning region:

LINAC Need In the Long Island Region Total
1 Number of Cancer Cases per Year 18,931.20
2 60% will be Candidates for Radiation Therapy 11,358.72
3 50% of (2) will be Curative Patients 5,679.36
4 50% of (2) will be Palliative Patients 5,679.36
5 Course of Treatment for Curative Patients is 35 Treatments 198,777.60
6 Course of Treatment for Palliative Patients is 15 Treatments 85,190.40
7 The Total Number of Treatments [(5)+(6)] 283,968.00
8 Need for LINAC Machines! [(7)/6,500] 43.69
9 Existing/Approved Resources 26
10 Remaining Need for LINAC Machines [(8) -(9)] 17.69

1Each LINAC Machine has capacity for 6,500 Treatments

NYU Langone Hospital Long Island has also applied to create a new Ambulatory Radiation Oncology,
including LINAC machines, 10 miles away at 101 Mineola Boulevard, Mineola, New York 11501 (Nassau
County), through submission of CON 231108.

Conclusion
Approval of this project will allow for expanded access to Ambulatory Radiation Oncology services for
those who reside in and around Nassau County.

|
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| Program Analysis |

Program Description

NYU Langone Hospitals, an existing 813-bed medical center located at 550 First Avenue in New Y ork
(New York County), seeks approval to certify and construct a new extension clinic to be located at 210
Crossways Park Drive in Woodbury (Nassau County). The extension clinic will be certified for Radiologic
Therapeutic O/P and Medical Services-Other Medical Specialties. The extension clinic will provide one
CT Scanner, two vaults and control rooms for linear accelerators, one new TrueBeam Linear Accelerator
with the other vault built for future equipment needs, six exam rooms, and all associated support spaces.

The Applicant reports that they currently have two offices in Long Island, one on the main hospital
campus and one in an extension clinic. The hospital location has one Cyberknife, one Linac, and one
TrueBeam. The extension clinic has one Cyberknife and one 21EX. The current wait time for cancer
patients needing services at these locations averages one or more weeks. Additionally, many of the
patients requiring treatment are elderly and receive suboptimal times for treatment, very early in the
morning or late in the evening, which adds further inconvenience with transportation and additional stress
to their lives. Adding the additional outpatient capacity will facilitate decreased wait times.

Staffing is expected to grow by 11.0 FTEs in Year One and 16.0 FTEs in Year Three of the completed
project.

Prevention Agenda

NYU Langone Hospital seeks approval to certify and construct a new extension clinic to be located at 210
Crossways Park Drive in Woodbury (Nassau County). The extension clinic will be certified for Radiologic
Therapeutic O/P and Medical Services-Other Medical Specialties. The extension clinic will provide a one
(1) CT Scanner, two (2) vaults and control rooms for linear accelerators, one (1) new Truebeam Linear
Accelerator with the other vault built for future equipment needs, five (5) exam rooms, and all associated
support spaces.

The NYU Langone Hospital is implementing multiple interventions to support priorities of the 2019-2024
New York State Prevention Agenda, including:

e Preventing Chronic Diseases
e Promote a Healthy and Safe Environment

The proposed project, however, does notexplicitly advance the local Prevention Agenda priorities that were
identified in the most recently completed Community Service Plan (CSP), but it does improve access to
care for patients that require radiation oncology services by decreasing waiting time.

In 2020, the NYU Langone Health spent $ 32,245,843 on community health improvement services,
representing 0.51% of total operating expenses

Compliance with Applicable Codes, Rules, and Regulations

The medical staff will continue to ensure that the procedures performed at the facility conform to generally
accepted standards of practice and that privileges granted are within the physician's scope of practice
and expertise. The Facility's admissions policy includes anti-discrimination provisions regarding age, race,
creed, color, national origin, marital status, sex, sexual orientation, religion, disability, or source of
payment. All procedures are performed in accordance with all applicable federal and state codes, rules,
and regulations.

Conclusion
Based on the results of this review, a favorable recommendation can be made regarding the facility's
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.
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| Financial Analysis |

Total Project Costand Financing

The total project cost for renovations, moveable equipment, and fees is estimated at $30,167,000, broken
down as follows:

Renovation and Demolition $18,000,000

Construction Contingency $700,000
Architect/Engineering Fees $1,400,000
Other Fees $2,012,796
Moveable Equipment $4,887,204
Telecommunications $3,000,000
CON Fee $2,000
Additional Processing Fee $165,000
Total Project Cost $30,167,000

The total project cost of $30,167,000 will be met with equity from hospital operations. A review of BFA
Attachment A, the Certified Financial Statements of NYU Langone Hospitals for the year ending August
31, 2022, indicates the availability of sufficient funds for the equity contribution.

Operating Budget
The applicant submitted an operating budget, in 2023 dollars, for the first and third years (2024 and 2026)
for the extension clinic, summarized below:

Revenues: Per Year One Per Year Three
Proc. 2024 Proc. 2026

Commercial Fee for Service $5,364 $3,987,729 $6,870 $5,712,181
Medicare Fee for Service $480  $338,904 $534  $467,880
Medicare Managed Care $503  $434,246 $560  $599,277
Medicaid Fee for Service $1,603 $42,131 $1,674 $52,878
Medicaid Managed Care $1,549  $648,272 $1,594  $826,477
Bad Debt ($82,169) ($115,442)
Total Revenues $5,369,113 $7,543,252
Expenses:

Operating $1,238 $3,431,023 $1,618 $5,413,525
Capital $438 $1,213,162 $362 $1.213.,162
Total Expenses $1,676 $4,644,185 $1,980 $6,626,687
Excess Revenues $724,928 $916,565
Utilization: (Procedures) 2,772 3,346
Cost Per Procedure $1,676 $1,980

The following is noted with respect to the operating budget:

e The hospital anticipates hiring 11 FTEs and 16 FTEs during the first and third years, respectively.
The majority of the incremental FTEs are technicians, specialists, and registered nurses.
Utilization assumptions are based on the historical experience of the hospital.

e The program is projected to perform 2,772 procedures in Year One and 3,346 procedures in Year
Three.
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¢ Revenue assumptions are based on the hospital's DRG (Diagnostic Related Group. The payer levels
are based on the hospital's specific contractual rates by the payer.
Expense assumptions are based on the historical experience of the hospital.
The increase in operating expenses is due to the increase in utilization and utility expenses. The
landlord was responsible for the utilities in Year One.

Utilization broken down by payor source during the first and third years is as follows:

Year One Year Three
(2024) (2026)
Commercial FFS 26.81% 24.84%
Medicare FFS 25.48% 26.18%
Medicare MC 31.14% 32.01%
Medicaid FFS 0.94% 0.96%
Medicaid MC 15.08% 15.48%
Charity Care 0.55% 0.53%
Total 100.00% 100.00%

Lease Rental Agreement
The applicant submitted an executed lease rental agreement for the site that they are currently
occupying, summarized below.

Date December 20, 2022

Premises 210 Crossways Park Dr, Woodbury, NY

Lessor 210 TZ Property, LLC

Lessee NYU on behalf of its NYU Grossman School of Medicine

Term 16-year term

Rental $510,870 base rent annually for years 1 and 2 and a 2.25% annual
increase for year 3-16. Plus, the triple net provisions

Provisions [ Triple Net

The applicant provided an affidavit indicating that there is no relationship between the lessor and the
lessee.

Capability and Feasibility

Total project costs of $30,167,000 will be met with equity from the hospital operations of NYU Langone
Hospitals. Presented on BFA Attachment A are the August 31, 2021, and August 31, 2022, Certified
Financial Statements of NYU Langone Hospitals, which indicate the availability of sufficient funds for the
equity contribution.

The submitted budget indicates a net income of $724,928 and $916,564 during the first and third years,
respectively. Revenues are based on current reimbursement methodologies for oncology services. The
submitted budget appears reasonable. As shownin Attachment A, the facility had an average positive
working capital position and an average positive net asset position for the period August 31, 2021, and
August 31, 2022. Also, the entity had an average gain from operations of $606,913,000 for the period
August 31, 2021, and August 31, 2022.

Presented as BFA Attachment B is the February 28, 2023, Internal Financial Statements of NYU Langone
Hospitals. As shown, the entity maintained a positive working capital, positive net asset position, and a
gain from operations of $299,680,000 during the six months of operations.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.
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| Attachments |

BHFP Attachment | Map

BFA Attachment A | August 31, 2021, and August 31, 2022, Certified Financial Statements of NYU
Langone Hospitals
BFA Attachment B | February 28, 2023, Internal Financial Statements of NYU Langone Hospitals
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NEWYORK | Department Public Health and Health
Planning Council

STATE OF

OPPORTUNITY. Of Health

Project # 231103-C
NYU Langone Hospital-Brooklyn

Program:  Hospital County: Kings
Purpose:  Construction Acknowledged: May 16, 2023

Executive Summary

Description Program Summary
NYU Langone Hospital (NYULH), a 2,073-bed A favorable recommendation can be made
not-for-profit hospital with four (4) divisions, regarding the facility’s current compliance
requests approval for the certification of adult pursuant to 2802-(3)(e) of the New York State
cardiac surgery services at NYU Langone Public Health Law.
Hospital-Brooklyn (NYULH-Brooklyn), a 444-bed
facility in Sunset Park. Upon implementation of Financial Summary
the proposed cardiac surgery program, NYULH Total project costs of $840,099 will be met with
will be capable of providing a full range of cash from hospital operations.
cardiac-related services in Kings County. These
services include preventive and primary care YearOne Year Three
through its ambulatory network and the Family Budget: (2024) (2026)
Health Center at NYU Langone and complex Revenues $16,011,856 $26,301,693
interventions such as surgical valve procedures, Expenses 11,434,722 15.406,196
coronary surgical and interventional procedures, Excess Revenues $4,577,134 $10,895,497
and electrophysiology (EP) services at NYULH-
Brooklyn.

Health Equity Impact Assessment
OPCHSM Recommendation No Health Equity Impact Assessmentis required
Contingent Approval for this project under Section 2802-B of the PHL,

as it was received prior to the legislation’s

Need Summary effective date.

The applicant projects 199 procedures in Year
One and 326 procedures in Year Three, with
48.7% of those Medicaid and 2% Charity Care.
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

Approval conditional upon:

1. This project must be completed by one year from the date of the recommendation letter, including
all pre-opening processes, if applicable. Failure to complete the project by this date may constitute
an abandonment of the project by the applicant and the expiration of the approval. It is the
responsibility of the applicant to request prior approval for any extensions to the project approval
expiration date. [PMU]

Council Action Date
November 16, 2023
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| Need Analysis |

Background and Analysis

The primary service area is Kings County. NYULH-Brooklyn is in a Medically Underserved Area and
Health Professional Shortage Area for Primary Care. The population of Kings County is projected to
increase to 2,844,643 by 2028, based on Cornell Program of Applied Demographic estimates. Kings
County’s aged 65+ population was 382,678 in 2021 and is expected to increase to 460,838, an increase
of 20.4% by 2028. Demographics of the primary service area are noted below, including a comparison

with New York State.

Demographics Kings County | New York State
Total Population — 2021 Estimate 2,712,360 20,114,745
Hispanic or Latino (of any race) 18.80% 19.20%
White (non-Hispanic) 36.70% 54.70%
Black or African American (non-Hispanic) 28.60% 13.90%
Asian (non-Hispanic) 11.70% 8.60%
Other (non-Hispanic) 4.20% 3.60%

Source: 2021 US Census Population Estimates from the American Community Survey

According to Data USA, in 2020, 93.3% of the population in Kings County had health coverage as follows:

Employer Plans 41.1%
Medicaid 32.2%
Medicare 8.01%
Non-Group Plans 11.8%
Military or VA 0.327%

Below is the applicant’s projected payor mix.

Projected Payor Mix for Inpatient Cardiac Services
Payor Year One Year Three

Commercial 15.08% 15.03%
Medicare 34.17% 34.05%
Medicaid 48.75% 48.78%
Charity Care 2.01% 2.15%

Upon implementation of the proposed cardiac surgery program, NYULH will be capable of providing a full
range of cardiac-related services in Kings County. These services include preventive and primary care
through its vast ambulatory network and the Family Health Centers at NYU Langone (FHC), as well as
complex interventions such as surgical valve procedures, coronary and interventional procedures, and
electrophysiology (EP) studies at NY ULH—Brooklyn.

Cardiac Surgery - Current Utilization

Statewide Cardiac Surgery Procedures
Year 2018 2019 2020 2021 2022
Cardiac Surgery 18,317 | 17,988 | 13,572 | 15,345 | 13,974
Procedures

Source: Cardiac Services Group, excludes Trans Catheter Aortic Valve Replacement (TAVR)

While the general statewide trend is toward fewer non-TAVR procedures, the COVID-19 pandemic and
subsequent recovery obviously impacted 2020-21.
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The table below provides the number of Kings County residents who received cardiac surgery within and
outside the county.

Kings County Residents Treated for Cardiac Surgery Excluding TAVR
Facility 2018 | 2019 | 2020 | 2021 | 2022
Maimonides Medical Ctr 452 404 321 367 244
NYP Brooklyn Methodist 152 122 56 123 70
Univ Hosp at Downstate 85 81 N/A N/A N/A
Treated in Kings County 689 607 377 490 314
Albany Med. Ctr 0 0 0 2 0
Univ. Hosp-Stony Brook 0 0 1 4 0
NYU Langone-Long Island 8 3 5 10 6
North Shore Univ Hosp 27 19 13 18 18
St. Francis Hospital 18 12 9 17 14
Good Sam - Suffern 1 0 0 0 0
South Shore Univ. Hosp 0 0 0 0 1
Good Sam Univ Hosp 1 3 0 1 0
Westchester Med Ctr 2 1 0 1 1
Montefiore - Moses 9 14 1 5 1
Bellevue Hospital Ctr 51 63 56 58 56
Lenox Hill Hospital 106 115 90 147 75
Mount Sinai Hospital 199 148 87 164 109
NYP NY Weill Cornell 118 97 67 126 99
NYU Langone Health 244 247 222 323 221
NYP Columbia Presby. 93 76 57 63 51
Mount Sinai Morningside 64 88 84 104 51
Long Island Jewish MC 0 1 0 0 0
NYP Queens 3 9 2 8 4
Staten Island Univ Hosp 10 9 11 7 7
Montefiore - Weiler 1 0 0 0 0
Treated Outside of Kings County 955 905 705 | 1,058 714
Total 1,644 | 1,512 1,082 | 1,548 | 1,028

Source: Cardiac Services Group, excludes TAVR

In 2022, 69.5% of Kings County residents in need of cardiac surgery underwent procedures at facilities
outside of the county. The certification of Cardiac Surgery at NYU Langone Hospital - Brooklyn should
reduce that out-migration, allowing a significant number of patients to receive treatment closer to home.

Neighboring Cardiac Surgery Centers in Kings County: Distance from NYU Langone Hospital
Hospital Distance (miles) Travel Time (minutes)
Maimonides Medical Center 1.6 12 min

NYP Brooklyn Methodist 2.8 16 min

Source: Google Maps 2023 (Travel times displayed assume average travel conditions)

NYULH - Brooklyn Health Projections

NYU Langone Hospital - Brooklyn projects 199 cardiac cases in Year One, increasing to 326 casesin
Year Three, thus exceeding the annual minimum of 100 procedures required by 10 NYCRR Section
405.29 — Cardiac Services and 300 procedures by the second year of operation required by 10 NYCRR
Section 709.14.

Patient Volume Sources
NYULH-Brooklyn has listed the following as patient volume sources to support the projected volume:
e Patients who are transferred from the NYULH - Brooklyn campus to the Manhattan campus during
an inpatient admission for cardiac surgery. (In 2022, NYULH-Brooklyn transferred 108 inpatients to
NYULH-Manhattan for Cardiac Surgery.)
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e Patients receiving scheduled cardiac surgery at the NYULH—Manhattan campus who reside in
Brooklyn.

¢ Patients who travel from their home borough of Brooklyn to non-NYULH facilities in Manhattan for
CABG surgeries and surgical valve procedures.

As seen in the table below and according to the applicant, since 2020, NYULH-Brooklyn has seen
significant growth in cardiac services while maintaining 90% on-time procedures for cardiac
catheterization and electrophysiology services.

NYULH-Brooklyn Current Cardiac Procedures, Source Applicant
Year 2020 2021 2022 2023 Estimate
Percutaneous Coronary Intervention (PCI) 405 483 433 480
Diagnostic Catheterization 1,214 1,464 1,528 1,668
Total 1,619 1,947 1,961 2,148

To reach the underserved population of Brooklyn and reduce the out-migration of cardiac services,
NYULH-Brooklyn will implement the following outreach services.
e Beyond Bridges - NYULH’s community-wide health improvement initiative which aims to transform
health for individuals and communities, including a cardiovascular disease workgroup.
e REACH FAR'’s Keep on Track Program - A train-the-trainer blood pressure monitoring program
culturally and linguistically adapted for faith-based organization sites.
e Diabetes Research Education and Action for Minorities (DREAM) Initiative - leverages partnerships
with PCPs across NYC, including in Brooklyn, to implement and evaluate an intervention to prevent
and manage Type 2 diabetes in the South Asian community.

Conclusion
The addition of Cardiac Surgery at NYULH-Brooklyn will serve an area with high out-migration for those
services.
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| Program Analysis |

Project Proposal

NY U Langone Hospital-Brooklyn (NYULH-Brooklyn), a 444-bed academic medical center located at 150
55" Street in Brooklyn (Kings County), requests approval to certify Cardiac Surgery - Adult. NYU
Langone is already certified for Cardiac Catheterization Adult Diagnostic, Cardiac Catheterization-
Percutaneous Coronary Intervention, and Electrophysiology Services. NYULH-Brooklyn recently
expanded the Cardiac EP services and saw a volume increase of 148% from CY20 to CY22.
Additionally, NYULH-Brooklyn provides heart failure advanced care to residents of Brooklyn through its
Heart Failure Advanced Care Center in Midwood. NYULH-Brooklyn also provides Cardiac Rehabilitation
to the Brooklyn residents at the Rusk Rehabilitation Center. Patients who are recovering from heart
attacks and other cardiac events are provided care at this facility. Patients who receive cardiac surgery
will be referred to the cardiac rehabilitation center as part of their discharge plan.

The Cardiac Program will be implemented under the direction of the Department of Cardiothoracic
Surgery at the NYU Grossman School of Medicine through the NYU Langone Heart program. NYU
Langone Manhattan’s Cardiac Program care quality was implemented under this direction and has
undergone marked improvement between 2019 and 2022, seeing a 30% reduction in mortality and an
11% reduction in length of stay. NYULH-Brooklyn’s proposed cardiac surgery program will implement the
same shared leadership, policies, and procedures.

NYULH-Brooklyn already has the existing OR and ICU infrastructure and capacity to accommodate
cardiac surgery patients. There are two (2) ORs identified as the best physical location to handle these
surgeries, being in close proximity to the pre-operative care unit and the ICU. NYULH has a network of
cardiologists and other referring providers through its FGP and clinically integrated network to promote
better clinical outcomes and knowledge sharing. The implementation of the program will be supported by
physicians and administration who work in existing cardiac surgery programs, namely NYULH Manhattan.
NYULH-Brooklyn projects to treat 199 patients in Year One of the program and 326 patients in Year
Three. The program will be clinically led by the Chief of Adult Cardiac Surgery and the Clinical Director of
Cardiology at NYULH. The facility expects 23.7 FTEs at project completion in Year One and 33.6 FTEs in
Year Three.

Anticipated Cardiac Surgery Program Staffing
Cardiac Surgeons will be provided by NYULH-Manhattan. The cardiac surgery program will require 23.7
Full-Time Equivalentsin Year 1:
Operating Room
e Registered Nurse 2.3 FTEs
e Surgical Technician 1.2 FTEs
e Perfusionist2.0 FTEs
e Operating Room Coordinator 1.0 FTE
Intensive Care Unit
o Registered Nurse 5.7 FTEs
Provider Staffing
e PhysicianAssistant 6.5 FTEs
Program Administration
e Patient Coordinator 1.0 FTE
e Quality/Data Analyst1.0 FTE
Other Support Staffing
e Respiratory Therapy 1.0 FTE
e Blood Bank Technician 1.0 FTE
e (Case Manager 1.0 FTE

The Applicant has submitted a written plan that demonstrates their ability to comply with all the standards
for Cardiac Surgery, and they have assured the Department that their program will meet all the
requirements of 405.29 and 709.14.
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Prevention Agenda

The NYU Langone Hospital-Brooklyn, a member of NYU Langone Health, is requesting approval to
implement a “Cardiac Surgery - Adult” service at NYU Langone Hospital-Brooklyn (NY ULH-Brooklyn),
which will provide a full range of cardiac-related services in Sunset Park, Kings County. Service includes
preventive and primary care, and complex interventions such as surgical valve procedures, coronary
surgical and interventional procedures, and electrophysiology (EP) studies. The proposed program will
improve access to high-quality cardiac surgery services and reduce cardiovascular risk factors and
disparities in access to care.

NYU Langone Hospital-Brooklyn is implementing multiple interventions to support priorities of the 2019-
2024 New York State Prevention Agenda, including:
e Preventing Chronic Diseases

¢ Promote Healthy Women, Infants, and Children

The proposed project will advance the Prevention Agenda priority selected by NYU Langone Hospital-
Brooklyn to improve the management of cardiovascular disease and other chronic diseases in high-risk
populations, thereby preventing chronic diseases.

In 2020, NYU Langone Health spent $ 32,245,843 on community health improvement services,
representing 0.51% of total operating expenses.

Conclusion

Based on the results of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.
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| Financial Analysis |

Total Project Costand Financing

The total project cost, which is for the acquisition of moveable equipment and CON Fees, is estimated at
$840,099, broken down as follows:

Moveable Equipment $833,515
CON Fees 2,000
Additional Processing Fee 4,584
Total Project Cost $840,099

The applicant will meet the total project cost with equity from hospital operations.

Operating Budget
The applicant has submitted an operating budget, in 2023 dollars, for the first and third years,
summarized as follows:

Year One Year Three
2024 2026
Per Discharge Total Per Discharge Total

Revenues:

Commercial Managed Care $152,261 $4,567,825 $153,087 $7,501,266
Medicare Fee for Service $79,055 2,845,969 $79,216 $4,673,728
Medicare Managed Care $79,875 2,555,987 $80,842 $4,203,771
Medicaid Fee for Service $49,599 694,385 $49,589 $1,140,543
Medicaid Managed Care $64,430 5,347.690 $64,576 $8.782,385
Total Revenues $16,011,856 $26,301,693
Expenses:

Operating $57,150  $11,372,911 $47,069 $15,344,385
Capital $311 61,811 $190 $61.811
Total Expenses $57,461 $11,434,722 $47,258 $15,406,196
Excess Revenues $4,577,134 $10,895,497

The following is noted with respect to the operating budget:

e The hospital anticipates hiring 23.7 FTEs and 33.6 FTEs during the first and third years,
respectively. The majority of the incremental FTEs are technicians and specialists, physician
assistants, and registered nurses.

¢ Utilization assumptions are based on the historical experience of the hospital.

e The program is projected to perform 199 cardiac surgery procedures in Year One and 326 in Year
Three.

e Revenue assumptions are based on the hospital's DRG, and payer levels are based on the
hospital’s specific contractual rates by payer.

Utilization, broken down by payor source during the first and third years are as follows:

YearOne Year Three
2024 2026
Commercial Managed Care 15.08% 15.03%
Medicare Fee for Service 18.09% 18.10%
Medicare Managed Care 16.08% 15.95%
Medicaid Fee for Service 7.04% 7.06%
Medicaid Managed Care 41.71% 41.72%
Charity Care 2.01% 2.15%
Total 100.00% 100.00%

Capability and Feasibility

|
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Total project costs of $840,099 will be met with equity from hospital operations of NYU Langone
Hospitals. Presented as BFA Attachment A are the August 31, 2021, and August 31, 2022, Certified
Financial Statements of NYU Langone Hospitals, which indicate the availability of sufficient funds for the
equity contribution.

The submitted budget indicates a net income of $4,577,134 and $10,895,497 during Year One and Year
Three, respectively. Revenues are based on current reimbursement methodologies for cardiac surgery
services. The submitted budget appears reasonable. As shown in Attachment A, the facility had an
average positive working capital position and an average positive net asset position for the periods
August 31, 2021, and August 31, 2022. Also, the entity had an average gain from operations of
$606,913,000 for the periods August 31, 2021, and August 31, 2022.

Presented as BFA Attachment B is the February 28, 2023, internal financial statements of NYU Langone
Hospitals. As shown, the entity maintained a positive working capital, positive net asset position, and a
gain from operations of $299,680,000 during the 6 month of operations.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.

| Attachments |

BFA Attachment A | August 31, 2021, and August 31, 2022, Certified Financial Statements of NYU
Langone Hospitals.

BFA Attachment B | February 28, 2023 Internal Financial Statements of NYU Langone Hospitals
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NEWYORK | Department

STATE OF

OPPORTUNITY. of Health

MEMORANDUM

To: Kathy Marks
General Counsel

From: Jason Riegert

Deputy Director

Bureau of Program Counsel
Date: October 23, 2023

Subiject: Rochester General Hospital Association, Inc. — Name Change

The attached package was prepared by Alexa Nagy, Esq. for the Division of Legal
Affairs. Relevant background material has been included.

I have reviewed the package and find it acceptable.

If you approve, please sign the memo and kindly return the package to me for further
processing.

Thank you.



STATE OF

OPPORTUNITY. of Health

NEWYORK | Department

MEMORANDUM

To: Colleen Leonard, Executive Secretary
Public Health and Health Planning Council

From: Alexa Nagy, Senior Attorney
Division of Legal Affairs, Bureau of Program Counsel

Date: October 23, 2023

Subiject: Rochester General Hospital Association, Inc. — Name Change

This is to request that the above matter be included on the agendas for the next
Establishment and Project Review Committee and Public Health and Health Planning Council
(PHHPC) meetings.

The attachments relating to this matter include the following:

1) Memorandum to the Public Health and Health Planning Council from Kathy Marks,
General Counsel;

2) A photocopy of an email letter from Legal Counsel for Rochester General Hospital
Association, Inc., Michael Stone, dated November 21, 2022;

3) A copy of the special meeting minutes of the Board of Directors of Rochester General
Hospital Association, Inc., dated June 22, 2022, authorizing the change of corporate
name and amendment of Certificate of Incorporation, with a proposed Restated
Certificate of Incorporation;

4) A copy of the Corporate Bylaws Rochester General Hospital Association, Inc.;

5) An executed photocopy of the proposed Restated Certificate of Incorporation of
Rochester General Hospital Association, Inc., signed by Jennifer Simson, as Authorized
Person, dated November 18, 2022; and

6) A photocopy of the current Certificate of Incorporation for Rochester General Hospital
Association, Inc., dated August 24, 1978, and filed on December 12, 1978, and Consent
to File Letter of the Public Health Council for Rochester General Hospital Association,
Inc., dated November 20, 1978.

Attachments.
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NEWYORK | Department

STATE OF

OPPORTUNITY. of Health

MEMORANDUM
To: Public Health and Health Planning Council
From: Kathy Marks
General Counsel
Date: October 23, 2023
Subject: Rochester General Hospital Association, Inc. — Name Change

Rochester General Hospital Association, Inc. (“RGHA”") requests Public Health and Health
Planning Council (“PHHPC”) approval to change its corporate name and amend outdated information
currently in its Certificate of Incorporation. Rochester General Hospital Association, Inc. was approved
by PHHPC as an affiliate of The Rochester General Hospital to solicit contributions on behalf of The
Rochester General Hospital, and PHHPC consented to the filing of its Certificate of Incorporation on
November 17, 1978, which was filed with the NYS Department of State on December 12, 1978.

RGHA needs to and requests to amend its Certificate of Incorporation to change its corporate
name and amend outdated information. Because the Department of Health and PHHPC previously
approved RGHA's Certificate of Incorporation, and the corporate name and the Certificate of
Incorporation are now being amended, PHHPC approval of the Restated Certificate of Incorporation is
required.

RGHA requests approval of the following amendments in its Restated Certificate of Incorporation:

1. To change the name of the Corporation to "Twig Association, Inc."

To replace a statement in Section 3 concerning the Corporation’s type with a statement that the

Corporation is a charitable corporation under Section 201 of the Not-For-Profit Law pursuant to

updates in law.

To amend Section 4 to delete the outdated illustrative list of affiliates of the Corporation’s

beneficiary.

To amend Section 7 to update references to the Not-For-Profit Law.

To amend Section 8 to update statements required by the Internal Revenue Service.

To amend Section 13 to delete the city in which the office of the Corporation is to be located.

To delete Section 14, which contains an unnecessary provision regarding the territory in which the

Corporation’s operations are principally conducted.

To amend Section 15 to renumber as Section 14, to add the designation of the Secretary of State

as agent of the Corporation upon whom process against it may be served, and to update the

address to which a copy of such process shall be mailed.

9. To delete Section 16, which contains unnecessary provisions concerning the number of directors
and the identity of the initial directors of the Corporation.

10. To delete Section 17, which contains an unnecessary provision regarding the qualifications of the
subscriber of the Certificate of Incorporation.

11. To delete Section 18, which contains unnecessary provisions concerning consents and approvals
to be obtained prior to the delivery of the Certificate of Incorporation to the Department of State for
filing.

12. To update references to the Internal Revenue Code.

w
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Pursuant to NYS Not-for-Profit Corporation Law § 804 and 10 NYCRR § 600.11, PHHPC must
consent to the requested changes prior to the filing of any amended certificate.

There is no legal objection to the change in corporate name and the amendments to outdated
information, and the Restated Certificate of Incorporation of Rochester General Hospital Association, Inc.
is in legally acceptable form.

Attachments.



OFFICE OF COUNSEL
ROCH ESTER 1360 Portland Avenue

REGIONALHEALTH Rochester, NY 14621

November 21, 2022

Colleen M. Leonard, Executive Secretary
Public Health and Health Planning Council
NYS Department of Health

Corning Tower, Room 1805

Empire State Plaza

Albany, New York 12237

Re:  Change of Name — Rochester General Hospital Association, Inc. (the *“Association™)

Dear Ms. Leonard:

Enclosed is a Restated Certificate of Incorporation of the above-referenced Association, which is
an affiliate of The Rochester General Hospital. The Association, a not-for-profit corporation.
received Public Health Council approval to solicit contributions on behalf of The Rochester
General Hospital at its meeting on November 17, 1978. Because the enclosed Restated
Certificate of Incorporation changes the name of the Association, the approval of the Public
Health and Health Planning Council is required pursuant to Section 600.11 of Title 10 of the
New York Codes. Rules and Regulations.

The new name of the Association will be “Twig Association, Inc.” which capitalizes on the
recognition of the Twigs name in the community. The Association is a direct descendent of the
group of women from the Rochester Female Charitable Society (celebrating its 200th
anniversary this year) who chartered Rochester City Hospital in 1847. The Board of Lady
Managers was formed when the hospital opened in 1864 and in the early years managed every
aspect of the hospital except for the medical department. In 1887, the first Twig was started by
board member Lois Whitney. These groups of friends became the fundraising arm of what is
now the Association. The Twig name has been used consistently in conjunction with the
Association’s activities and financial contributions to the hospital including the Twig Gift Shop,
the Twig Birthing Center, the Twig Auditorium, and most recently the Twig NICU. The Board
of Directors of the Association determined that new name honors the history of the Association
while providing continuity by keeping the word “Association™ in the corporate name.

Please note that. in addition to changing the name, the Restated Certificate of Incorporation
updates the Certificate of Incorporation to reflect changes in the Not-for-Profit Corporation Law
as well as to remove an outdated illustrative list of affiliates of The Rochester General Hospital
that the Association also supported or intended to support. A copy of the current Certificate of
Incorporation is enclosed as well for your convenience.



[ am available to answer any questions or to provide any necessary additional information.
Thank you for your time and attention.

Sincerely,
Dty

Michael M.

Assistant General Counsel

Enclosures

ROCHESTER REGIONAL HEALTH
OFFICE OF COUNSEL | 1360 Portland Avenue, Rochester, NY 14621



ROCHESTER GENERAL HOSPITAL ASSOCIATION, INC.
BOARD OF DIRECTORS
SPECIAL MEETING MINUTES
JUNE 22, 2022

PRESENT: Mmes. Baltzer, Gangemi, German, Heald, Rick, Roland, Schenck, Simson,
Swogger, Trocano, all present via Zoom

EXCUSED: Mme. Klafehn

ABSENT: none

ADVISORY: none

CALL TO ORDER: Jennifer Simson called the meeting to order at 9:02am via Zoom.

PURPOSE OF SPECIAL MEETING called by RGHA President, Jennifer Simson
e Todiscuss and approve new name and tagline for RGHA

Governance: Robbie Baltzer reported:

e The Governance Committee recommends the following name and tagline be adopted for

Rochester General Hospital Association:
Twig Association
“Serving Rochester General Hospital since 1864”
e Discussion of the Pros (and no Cons identified) of making the name change include:
0 Shortens the name by 20 characters
Capitalizes on Twig name recognition
Maintains continuity by retaining Association identity

O OO

materials
Adds a date in the tagline of 1864

@]

Retains Rochester General Hospital in the tagline, which will be on all printed

o Differentiates RGHA from The Foundations, and all of the R’s, such as Rochester

General Hospital, and Rochester Regional Health
0 Also, many people already refer to us as the Twig Association
e Motion approved unanimously
e This information will be kept confidential until the corporation’s Class A Member

approves the change and Hugh Thomas follows up with necessary legal items and Bylaw

changes.
ADJOURNMENT: Jennifer Simson adjourned the meeting at 9:15am

Margaret Schenck
Recording Secretary
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AMENDED AND RESTATED CORPORATE BYLAWS
OF
ROCHESTER GENERAL HOSPITAL ASSOCIATION, INC.

ARTICLE I - MEMBERS

Section 1. Members

The Corporation shall have four (4) classes of members: Class A, Class B, Class C and
Class D. The single Class A member shall be The Rochester General Hospital. Class B members
shall consist of and be limited to those individuals who currently serve as members of the Board
of Directors of the Corporation. Class C members shall consist of and be limited to those
individuals who currently serve as Twig Presidents of the Twigs existing at any particular time;
provided, however, that there shall be only one (1) Class C member from each Twig, and when a
Twig has more than one person holding the office of President; one such person shall be
designated in writing by the Twig to the Secretary of the Corporation as the Class C member of
that Twig. Class D members shall consist of all other Twig members and Advisory members of
the Board of Directors. The number of Class D members shall be unlimited.

Section 2. Rights of Members.

(a) Except as otherwise specifically provided in these Bylaws, the Class A member shall be
the only member with voting rights and shall be entitled to vote on all matters brought
before the membership for action pursuant to the laws of New York or the Certificate of
Incorporation or Bylaws of the Corporation.

(b) Class C members or designated alternates shall have the limited and exclusive right to
vote on matters submitted to them by the Board of Directors concerning the expenditure
of funds raised by the Twigs.

(c) Class B and D members shall be nonvoting members of the Corporation; provided,
however, that the status of non-voting members shall not in any way limit the right of any
Class B member to vote in his or her capacity as a director of the Corporation.

Section 3. Evidence of Membership.

Class C and Class D membership shall be evidenced by designation on a roster
maintained by the Board of Directors.

ARTICLE Il - MEETINGS OF THE MEMBERS OF THE CORPORATION

Section 1. Annual Meetings.

(@) An annual meeting shall be held for the election of directors and the transaction of other
business at any time determined by the Board of Directors in collaboration with the Class
A member within six months after the close of each fiscal year.
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(b) The Board of Directors shall direct the President and the Treasurer to present at the
annual meeting of the members an annual report verified by the President and Treasurer
or by a majority of directors, or certified by an independent public or certified public
accountant, showing in appropriate detail the following:

I.  The assets and liabilities, including the trust funds, of the Corporation as of the
end of a twelve month fiscal period ending not more than six months prior to said
annual meeting;

ii.  The principal changes in assets and liabilities, including trust funds, during said
fiscal period;

iili.  The revenue or receipts of the Corporation, both unrestricted and restricted to
particular purposes, during said fiscal period,;

iv.  The expenses or disbursements of the Corporation for both general and restricted
purposes during said fiscal period; and

v.  The number of members of the Corporation, any increase or decrease during the
fiscal period, and the location of the current list of members' names and addresses.

The annual report shall be filed with the records of this Corporation, and a copy thereof
shall be entered in the minutes of the annual meeting of the members.

Section 2. Special Meetings.

Special meetings of members for any purpose may be called at any time by the President
or by a majority of the Board of Directors, and shall be called by the President or the Secretary at
the written request of the Class A member. Such written request and the notice of the meeting
shall state the purpose(s) for the meeting and shall indicate by whom the meeting is called. Dates
and times of special meetings of the Class A member shall be determined in collaboration with
the Class A member. Business transacted at a special meeting shall be confined to the purpose(s)
stated in the notice of meeting.

Section 3. Place of Meetings.

Meetings of members shall be held at the principal office of the Corporation or at such
other place, within or without the State of New York, as may be fixed by the Board of Directors,
except that the Class A member shall fix the place of its meetings.

Section 4. Notice of Meetings.

(@) Notice shall be given of each meeting of members, shall be in writing and shall state the
place, date and hour of the meeting.

(b) Formal written notice of each meeting of the members shall be given not less than ten
(10) nor more than fifty (50) days before the date of the meeting, to each member entitled
to vote at such meeting and to each director of the Class A member, except that the
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directors of the Class A member need not be notified of a special meeting if the only item
on the agenda of such special meeting is the expenditure of funds raised by the Twigs.
Such notices shall be given to members and directors of the Class A member entitled to
receive them either personally or by mail. If mailed, notice is given when deposited in the
United States mail, with postage thereon prepaid, directed to the recipient at his or her
address as it appears in the record of directors or to such other address as the recipient
shall have specified to the Secretary of the Corporation in writing.

(c) Notice of a meeting need not be given to any member of the Corporation or director of
the Class A member who submits a signed waiver of notice. The attendance of any voting
member or director of the Class A member at a meeting, without protesting prior thereto
or at its commencement the lack of notice of such meeting, shall constitute a waiver of
notice by him or her.

Section 5. Quorum and Adjourned Meetings.

(@) The presence of the Class A member, as represented by the presence in person of a
quorum of its Board of Directors, shall constitute a quorum for the transaction of business
at any regular or special meeting of the membership, except that for the limited purposes
of Class C voting, a quorum shall be the presence in person or by proxy of a majority of
the Class C members.

(b) Whether or not a quorum is present, the members present at a meeting who are entitled to
vote on a pending matter may adjourn the meeting to another designated time and place,
and it shall not be necessary to give notice of the adjourned meeting. If a quorum is
present at the adjourned meeting, any business may be transacted that might have been
transacted on the original date of the meeting.

Section 6. Organization.

At every meeting of the members the President, or, in his or her absence, the Vice-
President, or in the absence of such officers, a person selected by the Class A member or by a
majority of the members entitled to vote at such meeting shall act as chair of the meeting. The
Recording Secretary or, in his or her absence, the Corresponding Secretary or, in his or her
absence, a person selected by the Class A member or a majority of the members entitled to vote
at such meeting shall act as secretary of the meeting.

Section 7. Voting.

(a) Whenever any action is to be taken by the Class A member, it shall, except as otherwise
provided by law or by the Certificate of Incorporation, be authorized by a majority of the
votes cast by the directors of the Class A member at a duly convened meeting of the
Class A member at which a quorum of the directors of the Class A member are present.
Written notice of such actions, including a copy of any resolution(s), shall be provided
promptly to the Secretary of this Corporation if the Secretary is not in attendance at the
meeting for any reason.
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(b) Whenever any action is to be taken by the Class C members, it shall, except as otherwise
required by law or by the Certificate of Incorporation, be authorized by a majority of the
votes cast at a duly convened meeting of the Class C members at which a quorum of the
Class C members is present. Written notice of such actions, including a copy of any
resolution(s), shall be provided promptly to the Secretary of this Corporation if the
Secretary is not in attendance at the meeting for any reason.

(c) Any Class C member entitled to vote on any matter under these Bylaws may act by proxy
in lieu of presence (individually or through a board quorum) at the meeting at which the
vote is to be taken. Proxies must be in writing, signed by the voting member, and
delivered to the chair or secretary prior to the end of the meeting at which the vote is
taken. All executed proxy forms shall be filed with the minutes of the meeting,

ARTICLE 111 - BOARD OF DIRECTORS

Section 1. Power of Board and Qualification of Directors.

The Corporation shall be managed by its Board of Directors. Each director shall be at
least eighteen years of age.

Section 2. Number and Terms of Office.

(a) The Board of Directors shall consist of not less than three (3) nor more than twenty-five
(25) directors. The exact size of the Board of Directors at any time shall be the number of
directors then in office. The number of directors shall be determined from time to time by
the Class A member, provided that no decrease in the number of directors shall shorten
the term of any incumbent director. No employee of The Rochester General Hospital,
Rochester Regional Health or any of Rochester Regional Health’s other affiliates may
serve as a director of this Corporation, and no more than one third of the directors of this
Corporation may be an officer or director of any of the organizations designated in
paragraph 4 of the Certificate of Incorporation of the Corporation.

(b) The Board of Directors shall be divided into five (5) classes of approximately equal size,
with the terms of one class of directors expiring each year on a rotating basis. All
directors shall have a term of office of five (5) years or until their successors are elected
and take Office; provided that a director may be elected to a term of less than five years if
necessary for the purpose of maintaining approximately equal class sizes.

(c) New directors to succeed directors whose terms are expiring shall be appointed by the
Class A member at the annual meeting of members following nomination by the
Corporation's Board of Directors. The Class A member shall not be obligated to approve
the Board's nominee(s).

(d) Directors may serve an unlimited number of terms in office.

(e) Each director shall have one vote regarding any corporate action to be taken by the
Board.
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Section 3. Resignations and Removal of Directors.

(@) Any director of the Corporation may resign at any time by giving written notice to the
President or the Secretary of the Corporation, who shall forward a copy to the Secretary
of the Class A member. Such resignation shall take effect at the time specified therein or
if no time be specified, then on delivery to the President or Secretary of the Corporation.

(b) Any director may be removed for cause by vote of a majority of the entire Board of
Directors of the Corporation or with or without cause by the Class A member.

Section 4. Vacancies.

Positions on the Board within the permitted range that are or become unfilled for any
reason may be filled by the Class A member at any time. The Board of Directors may nominate
individual(s) to fill the unfilled seat(s); such nominations shall not be binding upon the Class A
member. A director appointed to fill an unfilled seat between annual meetings shall hold office
until the next annual meeting of the Corporation and until his or her successor is elected and
qualified.

Section 5. Place of Meeting.

The Board of Directors may hold its meetings at the principal office of the Corporation,
or at such place or places within or without the State of New York as the Board of Directors may
determine.

Section 6. Annual Meetinag.

As soon as practicable after the annual meeting of the Corporation concludes, the Board
of Directors shall meet at the place of such annual meeting for the purposes of electing officers,
appointing committees and transacting such other business as may be necessary or desirable.
Such meeting may be held at any other time and place, provided that if it is so held, notice shall
be given to each director as hereinafter provided for special meetings of the Board of Directors.

Section 7. Reqular Meetings.

Monthly meetings of the Board of Directors shall be held at the principal office of the
Corporation, no less than eight (8) times per year, unless otherwise designated by the Board. No
Board meetings shall be required in July or August. Written notice shall be given not less than
ten (10) nor more than fifty (50) days before the date of the meeting to each Board member.

Section 8. Special Meetings.

Special meetings of the Board of Directors shall be held whenever called by the
President, or by the Recording Secretary upon the written request of five (5) directors or the
Class A member. If notice is given in person or by telefax, e-mail or telephone, it shall be given
not less than one (l) day before the meeting; if it is given by mail, it shall be given not less than
five (5) days before the meeting,
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Section 9. Notice of Meetings: Waiver of Notice.

(a) Formal written notice of each meeting of the Board of Directors shall state the place, date
and time of the meeting. Such notice shall be given to each director either personally or
by mail, telefax or e-mail not less than the number of days in advance prescribed in these
Bylaws for the type of meeting called. If mailed, notice is given when deposited in the
United States mail, with postage thereon prepaid, directed to the director at his or her
address as it appears in the record of directors or to such other address as the director
shall have specified to the Secretary of the Corporation in writing. If sent by telefax,
notice is given when the sender receives confirmation that the transmission has been
received by the recipient's telefax machine at a number provided by the recipient for such
purpose. If e-mailed, notice is given when the sender effects electronic transmission to an
e-mail address provided by the recipient for such purpose. In addition, notice may be
given by telephone, provided that the information is conveyed to the director, an adult
message taker or a voice mailbox at the director's telephone number in the records of the
Corporation, and that a copy of the notice is promptly mailed to each director who is
notified by telephone.

(b) Notice of a meeting need not be given to any director who submits a signed waiver of
notice whether before or after the meeting, or who attends the meeting without protesting,
prior thereto or at its commencement the lack of notice to him or her.

Section 10. Quorum.

(a) A majority of the entire Board of Directors shall constitute a quorum for the transaction
of business at any meeting of the Board, except where otherwise required by law or these
Bylaws.

(b) A majority of the directors present, whether or not a quorum is present, may adjourn any
meeting to another time and place without notice to any director.

Section 11. Action by the Board of Directors.

(@) Each director shall be entitled to one vote on each matter properly submitted to the
directors for action at any meeting of the Board. Unless otherwise required by law or
these Bylaws, the vote of a majority of directors present at the time of the vote at a duly
convened meeting at which a quorum is present shall be the act of the Board.

(b) Any action required or permitted to be taken by the Board may be taken without a
meeting if all directors consent in writing to the adoption of a resolution setting forth and
authorizing the action. The resolution and written consent thereto by the Board shall be
filed with the minutes of the proceedings of the Board.

Section 12. Organization of Meetings.

At each meeting of the Board of Directors, the President, or, in his or her absence, the
Vice-President shall preside, or in the absence of such officers, a chair chosen by a majority of
the directors present shall preside. The Recording Secretary or, in his or her absence, the
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Corresponding Secretary, or in his or her absence, a person chosen by a majority of the directors
present shall act as secretary of the meeting of the Board of Directors.

Section 13. Minutes.

The Recording Secretary shall maintain complete and accurate minutes of each member,
Board and committee meeting. Said minutes shall reflect attendance and all business conducted,
including: findings, conclusions, recommendations and resolutions adopted, and shall be
maintained in the permanent records of the Corporation.

Section 14. Compensation.

Members of the Board of Directors shall receive no compensation for their services as
directors of the Corporation but shall be reimbursed for the expenses reasonably incurred by
them in the performance of their Corporation duties.

ARTICLE IV - COMMITTEES

Section 1. Standing Committees of the Board.

The Board of Directors, by resolution adopted by a majority of the entire Board, shall
designate from among the directors standing committees of the Board. Each such standing
committee shall consist of at least three Board members. Members of standing committees shall
be appointed by and serve at the pleasure of the Board. The standing committees of the Board,
until changed by the Board, shall include the following:

(a) Executive Committee: Standing members of the Executive Committee shall be the
President, Vice-President, Treasurer, Recording Secretary and Governance Chair of the
Corporation. One additional member at large shall be recommended by the Nominating
Committee. The Executive Committee shall transact all delegated and emergency
business of the Board between its meetings. Any reference in these Bylaws to the Board
of Directors shall also apply to the Executive Committee unless the context or an express
provision otherwise provides. The Executive Committee shall have no authority as to the
following matters:

1) The submission to members of any action requiring such members' approval
under the law.

2) The filling of vacancies in the Board or in any committee.

3) The amendment or repeal of these Bylaws, or the adoption of new Bylaws.

4) The amendment or repeal of any resolution of the Board unless, by its terms, it is
so amendable or repealable.

5) The expenditure of the assets of the Corporation.
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(b) Governance Committee: The Governance Committee shall oversee the general affairs of
the Board, by ensuring Board processes, structures and roles are effective, and by
equipping Board members with the appropriate tools and motivation to carry out his or
her responsibilities.

(c) Bylaws and Manuals Committee: The Bylaws and Manuals Committee, a sub-committee
of the Governance committee, shall periodically review the Bylaws and manuals of the
Corporation and make recommendations for amendments to the Board of Directors.

(d) Nominating Committee: The Nominating Committee, a sub-committee of the
Governance committee, shall nominate persons to serve as directors and officers of the
Corporation and as committee chairs. The Nominating Committee shall also nominate
one Board member to serve at large on the Executive Committee, and individuals from
the Board to serve as advisory members of the Board.

(e) Finance Committee: The Treasurer shall chair the Finance Committee. The Finance
Committee shall advise the President and the Board of Directors concerning policies and
procedures for the financial management of the assets of the Corporation including such
matters as the budget and investments. The Finance Committee shall take those steps
which are necessary or desirable to implement approved policies and procedures within
the scope of authority delegated to it by the Board of Directors.

(F) Audit Functions: If, at any time prior to July 1, 2021, the Corporation has revenues in
excess of $750,000, or if after July 1, 2021, the Corporation has revenues in excess of
$1,000,000, the directors who qualify as “Independent Directors” within the meaning of
Section 102(21) of the Not-for-Profit Corporation Law shall act as the Audit Committee,
which shall oversee the accounting and financial reporting processes of the Corporation
and the audit of the Corporation’s financial statements in accordance with the duties set
forth under Section 712-a of the Not-for-Profit Corporation Law. This committee may
not be chaired by a Treasurer.

Section 2. Special Committees of the Board.

The Board of Directors may, by resolution adopted by a majority of the entire Board,
designate from among the directors additional committees, each of which shall consist of at least
three Board members. Such committees shall have such authority as is provided in the resolution
designating the committee, except that such authority shall not exceed the authority conferred to
the Executive Committee by Section I(a) of this Article. Members shall be appointed by the
Board and shall serve for the term designated in the resolution creating each Special Committee.

Section 3. Committees of the Corporation.

The Board of Directors, by resolution adopted by a majority of the entire Board, shall
designate, from all classes of membership in the Corporation and from non-members of the
Corporation, committees of the Corporation. Each such committee shall consist of at least one
Board member and shall have authority as provided in the resolution designating the committee,
except that no such committee shall have the authority to bind the Board of Directors. Members

{H3202627.3} 8



of these committees shall be appointed annually by the Board of Directors. The committees of
the Corporation, until changed by the Board, shall include the following:

(@) Allocations Committee

(b) Communications Committee

(c) Nursing Practice and Education Committee
(d) Patient Staff Library

(e) Social Work Services Committee

(F) Teaching Fellowship Committee

(9) Twig Committee

(h) Twig Gift Shop Committee

(1) Vending Committee

(1) Volunteer Service Committee

Section 4. Meetings.

Meetings of committees, of which no notice shall be necessary, shall be held at such time
and place as shall be fixed by the respective committee chairs or by vote of a majority of all of
the members of the committee. Written minutes of the proceedings of all meetings of each
committee shall be kept by a member appointed by the committee chair and shall be reported at
the next regular monthly meeting of the Board of Directors.

Section 5. Quorum and Manner of Acting.

Unless otherwise provided by resolution of the Board of Directors, a majority of all of the
members of a committee shall constitute a quorum for the transaction of business, and the vote of
a majority of all of the members of the committee shall be the act of the committee. Any
corporate action to be taken by a committee shall be taken at a meeting of the committee.

The procedures and manner of acting of the Executive Committee and of any other
committee shall be governed by rules adopted by those committees, subject at all times to the
directions of the Board of Directors.

Section 6. Annual Reports.

Annual reports shall be presented to the President by each committee chair prior to the
Annual Meeting.

Section 7. Tenure of Members of Committees.

Each committee and every member thereof, except when specifically stated otherwise,
shall serve at the pleasure of the Board.

ARTICLE V - OFFICERS

Section 1. Number and Salary.

The officers of the Corporation shall be a President, a Vice-President, a Treasurer, a
Recording Secretary, a Corresponding Secretary, and such other officers as the Board of
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Directors may in its discretion elect. No two offices may be held by the same person. Officers
shall serve without salary.

Section 2. Term of Officers and Qualifications.

Those officers whose titles are specifically mentioned in Section 1 of this Article V shall
be elected by the Board of Directors from its membership at the Annual Meeting of the Board.
Unless a shorter term is provided in the resolution of the Board electing such officer, the term of
office of each officer shall extend for one year after his or her election and until his or her
successor is elected or appointed and qualified. All officers may be reelected with the exception
of the President who may not serve more than two consecutive terms.

Section 3. Additional Officers.

Additional officers may be elected for such period, have such authority and perform such
duties, either in an administrative or subordinate capacity, as the Board of Directors may
determine.

Section 4. Removal of Officers.

Any officer may be removed by the Board of Directors with or without cause, at any
time.

Section 5. Resignation.

Any officer may resign at any time by giving written notice to the Board of Directors, or
to the President or the Secretary. Any such resignation shall take effect at the time specified
therein, or, if no time is specified, then upon delivery.

Section 6. Vacancies

A vacancy in any office shall be filled by the Board of Directors. An officer appointed to
fill a vacancy shall hold office until the next annual meeting of the Board of Directors and until
his or her successor is elected and qualified.

Section 7. President

The President shall preside at all meetings of the Class B, Class C and Class D members,
the Board of Directors, and the Executive Committee. The President shall act as the chief
executive officer of the Corporation, and it shall be his or her duty to supervise generally the
management of the affairs of the Corporation subject only to the supervision of the Board. He or
she shall be a member ex-officio of all committees, with the exception of the Nominating
Committee, which he or she may attend by invitation. The President, along with the chair of each
committee, shall submit to the Board of Directors for final approval, a list of members for each
committee selected in accordance with the rules for membership to the various committees set
out in these Bylaws. The President shall also perform such other duties as may be assigned to
him or her from time to time by the Board.
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Section 8. Vice-President

In the absence or inability to act of the President, or if the office of President is vacant,
the Vice-President shall perform the duties and exercise the powers of the President, subject to
the right of the Board from time to time to extend or confine such powers and duties or to assign
them to others. He or she shall share with the President the responsibility of attending committee
meetings. The Vice-President shall be responsible for legislation and education by arranging for
speakers for meetings of the Board of Directors, and keeping abreast of current State and Federal
legislation in the health field and informing the Board of important developments. The Vice-
President shall also have such other powers and shall perform such other duties as may be
assigned to him or her by the Board of Directors or the President.

Section 9. Treasurers.

There shall be three Treasurers:

(a) Treasurer: The Treasurer shall keep and maintain the books of account and shall have
overall charge, custody and responsibility for all funds and securities of the Corporation.
He or she or his or her assistants shall deposit all such funds in the name of and to the
credit of the Corporation in such banks, trust companies, or other depositories as shall be
selected by the Board of Directors. He or she shall, at all reasonable times, exhibit the
Corporation's books and accounts to any director or member of the Corporation upon
application at the office of the Corporation during ordinary business hours. He or she
shall also perform all other duties customarily incident to the office of Treasurer and such
other duties as from time to time may be assigned to him or her by the Board of Directors
or the President.

(b) Twig Treasurer: It shall be the duty of the Twig Treasurer to keep accurate books and
records of the funds raised annually by the various Twigs. He or she shall receive and
deposit all Twig funds from the individual Twigs and disburses said funds in accordance
with the direction of the Board of Directors.

(c) Twig Shop Treasurer: It shall be the duty of the Twig Shop Treasurer to keep accurate
books and records of the monthly revenues received and accounts payable by said Shop.
He or she shall be in charge of all bank accounts containing the funds of said Shop and
shall have authority to make withdrawals from said accounts. All accounts payable of the
Twig Gift Shop shall be paid by the Twig Shop Treasurer from the accounts containing
said funds. He or she shall disburse said funds in accordance with the direction of the
Board of Directors.

Section 10. Recording Secretary.

It shall be the duty of the Recording Secretary to act as secretary of all meetings of the
Board of Directors, the Class B, Class C and Class D members, and Executive Committee, and to
keep the minutes of all such meetings at which he or she shall so act in a proper book or books to
be provided for that purpose; he or she shall see that all notices required to be given by the
Corporation arc duly given and served; he or she shall prepare, or cause to be prepared, for use at
meetings of the members a list or record of all members and shall certify such list; he or she shall
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keep a current list of the Corporation's directors and officers and the residence addresses. The
Secretary shall have custody of the minute book containing the minutes of meetings of the Class
B, Class C and Class D members, the Class A member when serving in such capacity, the Board
of Directors, the Executive Committee, and all other committees, and of all other contracts and
documents which are not in the custody of the Treasurer of the Corporation, or in the custody of
some other person authorized by the Board of Directors to have such custody. He or she shall
attend to such correspondence as may be assigned to him or her and perform all the duties
incidental to his or her office and such other duties as may be assigned to him or her by the
Board of Directors or the President.

Section 11. Corresponding Secretary

The Corresponding Secretary shall conduct the correspondence of the Corporation and
perform all other duties which may be assigned to him or her by the Board of Directors or the
President.

Section 12. Appointed Officers

The Board of Directors may delegate to any officer or committee the power to appoint
and to remove any subordinate officer, agent or employee.

ARTICLE VI - CONTRACTS, CHECKS, DRAFTS AND BANK ACCOUNTS

Section 1. Execution of Contracts and Other Documents.

The Board of Directors, except as these Bylaws otherwise provide, may authorize the
Treasurer, the President or the Vice-President, in the name of and on behalf of the Corporation to
enter into any contract or execute and deliver any instrument, and such authority may be general
or confined to specific instances but, unless so authorized by the Board of Directors, or expressly
authorized by these Bylaws, no officer, agent or employee shall have any power or authority to
bind the Corporation by any contract or engagement or to pledge its credit or to render it liable
pecuniarily in any amount for any purpose.

Section 2. Checks, Drafts, etc.

All checks, drafts and other orders for the payment of money out of the funds of the
Corporation, and all notes or other evidences of indebtedness of the Corporation, shall be signed
on behalf of the Corporation in such manner as shall be determined by resolution of the Board of
Directors or as expressly authorized by these Bylaws,

Section 3. Deposits.

All funds of the Corporation not otherwise employed shall be deposited from time to time
to the credit of the Corporation in such banks, trust companies or other depositories as the Board
of Directors may by resolution select.
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ARTICLE VII - OFFICE AND BOOKS

Section 1. Office.

The office of the Corporation shall be at such place in the City of Rochester, County of
Monroe, State of New York, as the Board of Directors may determine.

Section 2. Books and Records.

There shall be kept at the office of the Corporation (1) correct and complete books and
records of account, (2) minutes of the proceedings of the members, the Board of Directors, the
Executive Committee and additional committees, (3) a current list of the directors and officers of
the Corporation and their residence addresses, (4) a list or records containing the names and
addresses of all members, (5) a copy of the certificate of incorporation, and (6) a copy of these
Bylaws. The Secretary of the Corporation shall promptly forward to the Secretary of the Class A
member copies of minutes of meetings oflhe Corporation's Board of Directors and Executive
Committee when such minutes become available, as well as the lists of members, directors and
officers as amended from time to time and the annual report.

ARTICLE VIII - INDEMNIFICATION, INSURANCE AND CONFLICTS OF INTEREST

Section 1. Indemnification and Insurance of Directors and Officers

(@) The Corporation shall to the fullest extent permitted by law, indemnify its directors,
officers, employees and other personnel.

(b) The Corporation may purchase directors' and officers' liability insurance if authorized and
approved by the Board of Directors.

Section 2. Conflicts of Interest.

The Board of Directors shall adopt a conflict of interest policy for the purpose of
protecting the Corporation's interest when it is contemplating entering into a transaction or
arrangement that might benefit the private interest of an officer or director of the Corporation.

ARTICLE IX - GIFTS

Section 1. Acceptance of Gifts.

The Board of Directors may accept or reject on behalf of the Corporation any gift, grant,
bequest or devise for the general purposes or for any special purpose of the Corporation. Unless
the terms expressly provide otherwise, all gifts, grants, bequests and devises shall be deemed
irrevocable.

Section 2. Conditions and Limitations

Any person who shall give, bequeath or devise any property to the Corporation may
make such gift subject to such conditions and limitations as to the use of the principal or income
as he or she may see fit and may specify such uses for the principal or the income as he or she
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may desire, provided such conditions, limitations, specifications and provisions are consistent
with the general purposes of the Corporation.

Section 3. Funds and Accounts.

All such property received and accepted by the Corporation shall become a part of the
Corporation property and, subject to any limitations, conditions or requirements attached to it,
may be commingled with other assets of the Corporation. However, such property shall or may
be placed in any number of separate and distinct funds or accounts whenever the conditions,
limitation, or instructions, of the gift, grant, bequest, or devise require a separate fund or account
or whenever the Board of Directors or Executive Committee, in its judgment, determines that
such property should be placed in a separate and distinct fund or account.

ARTICLE X - FISCAL YEAR

The fiscal year of the Corporation shall commence on January 1 of each calendar year
and end on the last day of December.

ARTICLE XI - PARLIAMENTARY AUTHORITY

Roberts Rules of Order, Revised, shall govern at all meetings of the Class B, Class C and
Class D members, the Board of Directors and committees, except to the extent that they conflict
with applicable law or these Bylaws.

ARTICLE XII - AMENDMENTS

The Bylaws of the Corporation may be amended, repealed or adopted only by the Class A
member of the Corporation, at any regular or special meeting of membership. The Board of the
Corporation may propose amendments for approval by the Class A member, or the Class A
member may amend, repeal or adopt Bylaws on its own initiative.

ARTICLE XIIl - CONSTRUCTION

If there is any conflict between the provisions of the Certificate of Incorporation and
these Bylaws, the provisions of the Certificate of incorporation shall govern.
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RESTATED CERTIFICATE OF INCORPORATION
OF
ROCHESTER GENERAL HOSPITAL ASSOCIATION, INC.
Under Section 805 of the Not-for-Profit Corporation Law
The undersigned being a Director of ROCHESTER GENERAL HOSPITAL
ASSOCIATION, INC. (the “Corporation™), hereby certifies:

1. The name of the Corporation is ROCHESTER GENERAL HOSPITAL
ASSOCIATION, INC.

2. The Corporation’s Certificate of Incorporation was filed by the Department of State
on December 12, 1978, pursuant to the Not-for-Profit Corporation Law.

z, 4 The Corporation’s Certificate of Incorporation as previously amended from time to
time is hereby further amended to effect the following amendments or changes as authorized in
Section 801 of the Not-for-Profit Corporation Law of the State of New York:

a. to change the name of the Corporation;

b. to replace a statement concerning the Corporation’s type with a statement
that the Corporation is a charitable corporation under Section 201 of the Not-for-Profit
Corporation Law:

G to amend paragraph 4 of the Certificate of Incorporation to delete the
outdated illustrative list of affiliates of the Corporation’s beneficiary:;

d. to amend paragraph 7 of the Certificate of Incorporation to update
references to the Not-for-Profit Corporation Law;

¢ to amend paragraph 8 of the Certificate of Incorporation to update
statements required by the Internal Revenue Service;

£ to amend paragraph 13 of the Certificate of Incorporation to delete the city
in which the office of the corporation is to be located;

g. to delete paragraph 14 of the Certificate of Incorporation, which contains
an unnecessary provision regarding the territory in which the corporation’s operations are
principally conducted;

h. to amend paragraph 15 of the Certificate of Incorporation to renumber as
paragraph 14, to add the designation of the Secretary of State as agent of the corporation
upon whom process against it may be served and to update the address to which a copy of
such process shall be mailed;



i. to delete paragraph 16 of the Certificate of Incorporation, which contains
unnecessary provisions concerning the number of directors and the identity of the initial
directors of the corporation;

i to delete paragraph 17 of the Certificate of Incorporation, which contains
an unnecessary provision regarding the qualifications of the subscriber of the Certificate of
Incorporation;

k. to delete paragraph 18 of the Certificate of Incorporation, which contains
unnecessary provisions concerning consents and approvals to be obtained prior to the
delivery of the Certificate of Incorporation to the Department of State for filing; and

1. to update references in the Certificate of Incorporation to the Internal
Revenue Code.

4. The text of the Certificate of Incorporation, as amended, is hereby restated to read
as hereinafter set forth in full:

1. The name of the corporation is TWIG ASSOCIATION, INC.

2 The corporation is a corporation as defined is subparagraph (5) of paragraph
(a) of Section 102 of the Not-for-Profit Corporation Law of the State of New York.

3. The corporation is a charitable corporation under Section 201 of the of the
Not-for-Profit Corporation Law.

4. The corporation is organized and operated exclusively for charitable,
scientific and educational purposes and to provide funds to or for the benefit of The
Rochester General Hospital and to or for the benefit of any other health care organization
or corporation affiliated with or related to The Rochester General Hospital by:

(a) soliciting, accepting, holding, investing, reinvesting and administering
any gifts, bequests, devises, benefits of trusts and property of any sort, without
limitation as to amount or value;

(b) using, disbursing or donating the income or principal thereof exclusively
for the foregoing purposes;

(c) organizing, coordinating, conducting and participating in activities for
the foregoing purposes; and

(d) performing any other act incidental to or connected with the foregoing
purposes or in advancement thereof. '

5. In furtherance of its corporate purposes, the corporation shall have the
power to solicit and receive grants and contributions from public and private sources
together with all general powers enumerated in Section 202 of the Not-for-Profit
Corporation Law.



6. Nothing herein contained shall authorize the corporation to operate a
hospital or to provide hospital services or health related services as defined in Article 28
of the Public Health Law.

7. Nothing herein shall authorize this Corporation, directly or indirectly, to
engage in or include among its purposes, any of the activities mentioned in Not-for-Profit
Corporation Law, Section 404 (b) — (n), (p) — (s) and (u) — (V).

8. The following language relates to the corporation's tax exempt status and is
not a statement of purposes and powers. Consequently, this language does not expand or
alter the corporation's purposes or powers set forth in paragraphs 4 and 5 hereof. The
corporation is organized exclusively for one or more of the following purposes: religious,
charitable, scientific or educational purposes, or for the prevention of cruelty to children or
animals, as specified in Section 501(c)(3) of the Internal Revenue Code of 1986, as
amended, and shall not conduct or carry on any activities not permitted to be conducted or
carried on by an organization exempt from Federal income tax under Section 501(c)(3) of
such Code or by an organization, contributions to which are deductible under Section
170(c)(2) of such Code.

9. No part of the assets, income, profits or earnings of the corporation shall
inure to the benefit of any member, trustee, director, or officer of the corporation, or any
private individual (except that reasonable compensation may be paid for services rendered
to or for the corporation affecting one or more of its purposes), and no member, trustee,
officer or director of the corporation or any private individual shall be entitled to share in
the distribution of any of the corporate assets on dissolution of the corporation.

10.  No substantial part of the activities of the corporation shall be carrying on
propaganda, or otherwise attempting to influence legislation, or participating in, or
intervening in (including the publication or distribution of statements) any political
campaign on behalf of any candidate for public office, except to the extent such activities
may be carried on by an organization described in Section 501(c)(3) of the Internal
Revenue Code, as amended.

11. In the event of dissolution, all of the remaining assets and property of the
corporation shall, after necessary expenses thereof, be distributed to one or more not-for-
profit affiliates of the corporation, provided that such distributee(s) shall then qualify under
Section 501(c)(3) of the Internal Revenue Code of 1986, as amended, subject to an order
of a Justice of the Supreme Court of the State of New York. If none of the not-for-profit
affiliates of the corporation shall so qualify at the time of dissolution, then distribution shall
be made to such other organization or organizations that are organized and operated
exclusively for religious, charitable, educational or scientific purposes as shall at the time
qualify as an exempt organization or organizations under Section 501(c)(3) of the Internal
Revenue Code of 1986, as amended, subject to an order of a Justice of the Supreme Court
of the State of New York. For the purpose of this section, an “affiliate” shall mean any not-
for-profit organization which controls, is controlled by, or is under common control with
the corporation, and any other not-for-profit organization which expressly and specifically
includes among its purposes the benefit or support of the corporation.




12.  The corporation shall distribute its income for each taxable year at such time
and in such manner as to not subject it to tax under Section 4942 of the Internal Revenue
Code of 1986, as amended; and the corporation shall not (a) engage in any act of self-
dealing in such manner as to subject the corporation to tax under Section 4941 of the Code;
(b) retain any excess business holdings in such manner as to subject the corporation to tax
under Section 4943 of the Code: (c) make any investments in such manner as to subject the
corporation to tax under Section 4944 of the Code; or (d) make any expenditures in such a
manner as to subject the corporation to tax under Section 4945 of the Code.

13.  The office of the corporation is to be located in Monroe County, New York.

14.  The Secretary of State of the State of New York is designated as the agent
of the corporation upon whom process against the corporation may be served, and the post
office address to which the Secretary shall mail a copy of such process served is 1425
Portland Avenue, Rochester, New York 14621.

5 The amendment and restatement of the Certificate of Incorporation was authorized
by the affirmative vote of a majority of all of the members of the corporation entitled to vote
thereon, with such vote being at least equal to a quorum.

IN WITNESS WHEREOF, the undersigned has subscribed this Restated Certificate of
Incorporation this 18" day of November, 2022.

Bl pruf /A/W‘m

Jeyinifer Simgon, President




STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said original.

geseoree, WITNESS my hand and official seal of
the Department of State, at the City of
e Albany, on August 9, 2011.

o, X ®
N KAk : 4
* * QY Hee
'..6 ( ﬁ:: \ \ .
"% v
) Daniel E. Shapiro

*eesecce’ First Deputy Secretary of State

Rev. 06/07
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CERTIFICATE OF INCORPORATION PN o BN 5
OF . Mo e e o
ROCHESTER GENERAL HOSPITAL ASSOCIATION, INC.
'PURSUANT TO SECTION 402
OF . -~
THE NOT~-FOR-PROFIT CORPORATION LAW

. The undersigned, for the purpose of forming a not-

fo;:E;ofit coréoration'pursuant to the Not-For-Profit Corpofation,.
Law of the State of New York, hereby certifies:

. 1. The name of the corporation is ROCHESTER GENERAL
HOSPITAL ASSbCIATION, INC,.

2. The corporation is a corporation as definpned in - >
Spraragraph (a) (5) of Section 102 of the Not-For-Profit Corgora-
tion Law of the State of New York.

3. The corporation is a Type B corporation, as defined
in Section 201 (b) of the Not-For-Profit Corporation Law of the
State of New York.

4. The corporation is organized and operated exclusively

for charitable, scientific and educational purposes and to provide
funds tb or for the benefit of the Rochester General Hospital and “
to or for the benefit of any other health care organization or

corporation affiliated with/or related to Rochester General Hospital,
including but not limited to the Northeast Health Center, Wayne

County Rural ComprehensiVe Health Program at Sodus, Rochester Mental
Health Ceﬁtef}ainc;«and Hémophilia Center--Rochester Region, Inc. by:

(a) solicitinq, accepting, holding,'investing,

reinvesting and administering any gifts, bequests, devises,




<

i benefits ofstrusts and property of any sort, wikhout limitation

i as to amount or value;

-

b) using, dlsburSLng or donating the income or
principal thereof exclu31vely for the foregoing Durooses;
» c) organizing, coordinating, conducting,and
participating in activities for the foregoing purposes; ané
- d) performing any other act or thing inci-

dental to or connected with the foregoing purposes or in

. advancement thereof,

5. In furtherance of its corporate purnoses, the

- corporation shall have the power to solicit and receive grants - '
“and contributions from private and public sources together with

~all general powers enumerated in Section 202 of the Not-For-

Profit Corporation Law.

6. Nothing herein contained shall authorize the

corporation to operate a hospital or to providk hospital ser-

. vices or health related services as defined in Article 28 of

1therPublic Heelth Law.

7. Nothing herein shall authorize this Corporation,

directly or indirectly, to engage in or include among its pur~- >

- poses, any of the activities mentioned in Not-For-Profit Cor-

peration Law, Section 404(b)-(n) and (p)-(s).

N8, Notwithstanding any other 'provision of these

- articles, the corporation is organized exclusively for

B Rt B T T
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charitable,;scientific and educationai purposes as specified in
SectionISOl(c)(3) of”the Internal Revenue que»of lQSl, as ‘
: amqndéd, and shall not carry on any aétivities not permiﬁted to
be garried on by an organization ekempt from Federél“inéome tai
uﬂder;Section~501(c)(3) of the Internal Revenue Code of 1954,

as amended, or by an organization, contfibutions to which are
deduétible under Sectiqn.l70(c)(2) of suéh Code.

9;? No part of the assets, ‘income, profits or
earnings of the corporation’éhall inure teo the benefit of any
member, trustee, director, or officer of ﬁhe corporation, or
any private individual (except that reasonable compensation may
be paid'for:services rendered to or for the corporation
affecting one or more of its purposes), and no member, trustee,
officer or director of the corporation»or any privgte indi-
vidual shall be entitled to share 'in the distribut&on of aﬁ? of
the corporate assets gn dissolution of rthe corporation.

10. No substantial part of the activities of the
Sorporatioqrshall be carrvying on propoganda, o:lothérwise
attempting to influence legislation,‘o: participatiﬁg"in, ot
intervening in (including the publication»or distribution of
statements) any political Sampaign on behalf of any candidate
for’public‘office, except to the extent such activities may be
carried on by an organization described in Section S01l(c)(3) of

the Internal Revenue Code, as amended.




- 1. In the event of dissolution, all of the remain-
ing assets of the propefty of the corporation shall, after
deduction for necessary expenses thereof, be distributed exclu-
sively to o:ggn&zations described-in Section 501(c)(3) ofﬁthe
Intérnal Revenue que of 1954, as amended, subject to an order
of the Justice of the Supreme Court of the State of New York.

12. The corporation.shall dist}ibute its income for
each taxable year at such time and in such manner as not to
subjec£ it to tax under Section 4942 of the Internal Revenue
Code of 1954, as amended; and the corporation shalllhot {a)
engage in any act of self-dealing in such manner as to subject
the corporation to tax under Section 4941 of the Code; (b)
retain any excess business holdingsvin such manner as to
subject the corporation to tax under Section 4943 of the Code;'

¢

(é) make any investments fn éuch manner as to subject the
corporation to tax under Section 4944 of the Code; or (d) make
any expenditures in such manner as to subject the corporation
to tax under Section 4945 of the Code.
13, The office of the corporationris to be located
in the City" of Rochester, County of ﬁgﬂioe,lgtate of New York.
| 14. * The territory in which the corporation's activ-

ities are principally to be conducted is the County of Monroe,

State of New York.




s

15. The post office address to which the Secretary..

- of State shall mail a copy of any notice reqifred by law is s

1425 Portland Avenue, Rochester, New York -14621.

16, "The number of diréctors constituting the entire

4 - Id . )

Board of Directors of the corporation shall not be less than
three nor more than forty, as established by the By-Laws. The

names and addresses of the initial directors until the first

annual meeting are:

~ Mrs. Edward P, Curtis, Jr.
* - 357 Cobbs Hill Drive
Rochester, New York

Mrs. Louils G. Glesmann’
3280 Elmwood Avenue
Rochester, New York

Mrs. John R. Leinen-
44 Wood Hill Road »
Pittsford, New York SN

-Mrs. William B. Morse
32 East Boulewvard
. Rochester, New York

17. The subscriber 1is of the age of gigp;een years

or over.

18. Prior to the delivery of this certificate of
incorporation to the Department of State for filing, all

approvals or consents required by the Not-For-Profit Corpora-

‘tion Law or by any other statute of the State of New York will
- B R °

be endorsed upon or annexed to this certificate.




IN WITNESS WHEREOF, this.certificate has been signed

=
]

':by the subscriber this :ﬁfﬂiday of jluALuﬁ%ﬁ . 1978.
o /

C : ?
I r‘]
. "Robert C. Scutt

Two State Street

Rochester, New York 14514

i
e

STATE OF NEW YORK )

: ) S§8.:
COUNTY OF MONRQE )y e

On this ;93*“\daybof "pgéggxqf', 1978, before me

personally came ROBERT C. SCUTT, to me known to be the same

person described in and who executed the foregoing instrument

~and he duly acknowledged to me that he had executed the same.

. , JANET GRAVES
oy Pubbe in the Quut. of New York
WAYNE COUNTY

Comangsainr Plxpires Mar b 30, 19@
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wimnat v PUBLIC HEALTH GouniL

. ALBANY 12237

November 20, 1978

KNOW ALL MEN BY THESE PRESENTS:

In accotdance with action taken after

LN

"due inquiry and investigation at a meeting of the Public Health Council

held on the 17th day of November, 1978, I hereby certify that the Certificate

of Incorporation of Rochester General ﬁOSpital Association, Inc. is APPROVED.

o ‘ : . . ’ Public Health Council approvai is not
‘to beyconstrued as approval of property costs or the lease submitted in
support of the application. Such approvai is not to be construed as_an
assurance or recommendation that property costs or lease amounts as

specified in the application will be reimbursable under third party payor

reimbursement guidelines,.

. T - M a i e A ) ((C,.:'LW
MARIANNE K, ADAMS -
Secretary

Bt

Sent to: Robert C., Scutt, Esq,
Harris, Beach, Wilcox, Rubin and Levey :
Two State Street . e
Rochester, New York 14614

cc: Mr, John S, Gilman, Chairman >
Board of Directors
Rochester General Hospital
1425 Portland Avenue : : :
Rochester, New York 14621 ' =
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NORMAN‘ 5. MOORE. M.D. JOSEPH R souwwar:;' M.O. HOWARD-A. RUSK, M.D.

i A RMAN WiILLIAM LEE FROST JOHN M. WAL SH
GORDON E.- BROWN - MORTON P. HYMAN KENNETH W. WOODWARD, MQ
ROBERT J. COLLINS, M.D. JEANNE £, JONAS . COMMISSIONER OF HEAL TH
THOMAS P DOWLING MARY €. MC L AUGHLIN, M.D. ROBERT P. WHALEN, M, 0.

MSGR. CHARLES J. FAHEY ’ ROBERT H. 'RANDLES, M.0O. EX QFFICID




&
STATE OoF NEW YORK
" DEPARTMENT OF Law New ~ o0
: R . X ' <ok Y‘Qm
pis. J. LEFKOWITZ ALBANY, N.Y. 12224 : L
{TTORNEY GENERAL
~ L e Telephone: -474-7206

November 20, 1978

Robert C. Scutt, Esq. .
Harris, Beach, Wilcox, . C
- "Rubin & Levey, Esgs. D
2 State Street
Rochester, New York 14614

U

>

¥ Dear Mr. Scutt:
Re: Rochester General Hospital Association, Inc.

Due and timely service of the notice of application for
the approval ®f the proposed certificate of incorporation of
the above organization is hereby admitted.

‘The Attorney General does not intend to appear at the
time of application.

¢

4

Very truly yours, . Jf

s - , LOUIS J. LEFROWITZ

P Attorrey General
. A Y Gen  2$,5£:) |
el Z e

istant Atfto¥ney General

By
J0
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SUPREME COURT : ‘
STATE OF NEW YORK COUNTY OF MONROE

In the Matter of an Qpplication for the o ”
Approval of the Certificate of Incorporation :

: : ' . AFFIDAVIT .
of Rochester General Hospital Foundation, Inc.,: :

a Not-for-Profit Corporation.

STATE OF NEW YORK)
COUNTY OF MONROE ) SS.: -
CITY OR ROCHESTER

ROBERT C. SCUTT, being duly sworn, deposes and says

=

that he is an associate of. the f£irm of Harris, Beach, Wilcox, *

Rubip»gnd Levey and is the incorporator of Rochester General
Hospital Association, Inc., and that no previous application for

approval has been requested of any Court.

£

- E/,f[ 2 &0 vt d ff{

[ s
‘. s ~ v .03

- Wy ‘ Robert C. Scutt

N

Sworn to before me this

027_%.@&3/ of Aovemder .- -

1978. ' B

otary-Pﬁbllc

SUZANNE V. BECZ

NOTARY PUBLIC. State of M.Y.. Monroe Count
My Commission Expires March 30, IQﬁv




SUPREME COURT T - : : o
STATE OF NEW YORK COUNTY OF "MONROE

In the Matter of an Application for the

APPROVAL OF
CERTIFICATE OF
INCORPORATION BY
A JUSTICE OF THE
SUPREME COURT

Approvallbf the Certificate of Incorporation

of Rochester General Hospital Association, Inc

L

®3 Not-for-Profit Corporation. e

S

I, Marshall E. Livingston ;, .a Justice of the

qureme Court of the State of New Yaxk Sfor the‘ﬁemgotk‘zaéyczaj

Districk, xnewhlch the oiilce of the corporation is to be

a

located, hereby approve the foregoing Certificate of Incorpor-

S

.ation of Rochéster General Hospital Association, Inc. and

consent that the same be filed.

Pated:




CERTIFICATE OF INCORPORATION L

» . . N

OF

ROCHESTER GENERAL HOSPITAL ASSOCIATION, INC.

-~

i eI OF G

P

HARRIS, BEACH,



STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the

original document in the custody of the Secretary of State and that the same
is a true copy of said original.

...0.....

WITNESS my hand and official seal of

the Department of State, at the City of
% ’ Albany, on August 9, 2011.
7%
* o ; ;
/&
4 v ..

Daniel E. Shapiro
First Deputy Secretary of State

Rev. 06/07



. CE.RTIFICATE QEMW«:~— «m««“:
e e " OF THE
e . LERTIFICATE OF IKCOR?GRATION -

s - T {)F"‘"‘f:'::“ R

Under Section 863 of the Not-for- Prci;t g_crporat:.on Law

, The ‘uadersi
%énerai “Hospltal ASSOCL&tlQﬁ,: Inc., hereby certify:

T "1. . %The name of the corporatlcn is: Rechester General HQprtal
- ,Assoclation, Inc. T e —— T

the Department of State on Besembez 12, 1878 pursuant to the Not-for-
:railt "erporatlon Law. <

3w The-@orporation is a corporation as defined in subg aragragﬁ e - T

(a) (5) of Section 102 of the Not-for-Prxofit Corporation-Law and is and
shall hefeﬁftef remain & Type B ccrporation under Section 201 of sa;:.d

ned, being the President and Secretary of Rochester -

- The corpsraticm & Certificate of Incarpoxataen was filed by

_ A g. To spec}.fy the distributees of the assets and property of
the corporatioh in the event of dissolution, the Certificate of.
Incorporation is hereby amended to delete in its entiFety the text of

Section 11 as Prﬁfvxousxy stated and to substitute for it the £allow1ng
new Section 1l: o

“11. In the event of diasolutian; all of the remaining
L assets and property of the corporation shall, after
%. : necessary expenses thereof, be distributed to cne or more
not-for-profit affiliates of the corporation, provided that
such distributee(s) shall then gualiiy -under Section

801(c) (3} ef the Internal Revenue Code-of 1986, as amended,
subject to an order of a Justice of the Supreme Court-of the
State of New York. If none of the not-for- §ro§1t ‘affiliates
= of the :Qrpazatxan shs}l so gualify at ‘the time of
ergan;zstx@ or Qrgaﬁ;.aat;mas that are mgaﬁii&ﬁ ‘and
operated ex&liusively for religious, charitable, sﬁz;gatisnal

R ) or scientific purposes as shall at th Yoas-
exempt organizationororganiFations under Section $£>1 {943y
“of the Internal Revenue Code of 1986, as amended, subiject
“to an order of a Justice of the Supreme Court of.the State
of New Yark. For the purpose of 'é:his Ssc‘tzcsa% an -
"affiliate” shall any not-for-profic erwivich

- COnTTOLIE, 3 ed by. 0T ds-under ol

the- Wﬁ?i@*} and any other not-for- pmfzt crgaai%atiea
which expressiy and specifically includes among its purposes

*‘”"’ T th& benefit ar support-of-rhe” ks:ifg‘fc;%g:ga;;




offz.ce Address Lo-which the Saeretary of ,
__such procdess is 1425 Portland Avenue, ’Recbester’ Hew ‘k"erk 14821, . .

) N WITNESS WHEREOF, the
Certzf icgte of Amendment. this _ . . v
EF{ym "that the statements contained hare;n are :mg under the
penalties of perjury. L

were. auc'hci:;.zed by the affl:mat;vve “vote of

ei g" at 1east equal to a quorum.

he f.aregoing ame: o

L ;:,ty of alla«t«he',,,,,
vz’ﬁ:a th;” ceon; With ‘Streh wterv

S the corporation %;mttle %

'];‘he chretazy of S{:&t& i:e hereb

75&3& ki 4
ate ahall u*a.il a c-@gy ef any

r of. Jx;ly. ’
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, on this 16th
day of November 2023, approves the filing of the Restated Certificate of Incorporation of
Rochester General Hospital Association, Inc., dated November 18, 2022.



NEWYORK | Department Public Health and Health
Planning Council

STATE OF
OPPORTUNITY.

of Health

Project # 231044-E
Sunset SNF Operations LLC d/b/a
Sunset Lake Center for Rehabilitation and Nursing

Program:

Purpose: Establishment

Residential Health Care Facility

County: Sullivan
Acknowledged: February 21, 2023

Executive Summary

Description

Sunset SNF Operations LLC, a Delaware limited
liability company authorized to conduct business
in New York State, requests approvalto be
established as the new operator of Sullivan
County Adult Care Center (SCACC). SCACC is
a 146-bed, notfor-profit corporation, Article 28
residential health care facility (RHCF) with a 17-
registrant licensed Adult Day Care Health
Program (ADCHP). The RHCF and ADCHP
programs occupy leased space at 256 Sunset
Lake Road, Liberty (Sullivan County). Upon
approval, the facility will be named Sunset Lake
Center for Rehabilitation and Nursing.

On January 9, 2023, the County of Sullivan
entered into a Facility Transition Agreement
(FTA) with Sunset SNF Operations, LLC, for the
sale and acquisition of the operations associated
with the RHCF and ADCHP programs for the
assumption of certain liabilities estimated at
approximately $1,000,000. The applicant will
lease the premises from Sunset Lake Local
Development Corporation (a not-for-profit entity
unrelated to the applicant).

Ownership of the operations before and after the
requested change is as follows:

Current Operator
County of Sullivan
A Municipal Corporation

Proposed Operator
Sunset SNF Operations, LLC
Members:
Sunset Operations Holdings, LLC 100%
Esther Klein 95%
Kathryn Perez 5%

OALTC Recommendation
Contingent Approval

Need Summary

There will be no changes to beds or services as
aresult of this application. Current occupancy,
as of September 6, 2023, was 74.0% for the
facility and 86.8% for Sullivan County.

Program Summary
The individual background review indicates the

applicants have met the standard for approval as
set forth in Public Health Law §2801-a(3).

Financial Summary

The purchase price for the operationsis the
assumption of certain liabilities estimated to be
approximately $1 million, to be paid during the
ordinary course of business. The proposed
budgetis as follows:

Budget: Year One Year Three

Revenues: $15,981,985 $16,140,457
Expenses: 15,923,035 $15,993.692
Net Income: $58,950 $146,765
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Health Equity Impact Assessment

There was no Health Equity Impact Assessment
required for this project under Section 2802-B of
the PHL, as it was received by the Department
onJanuary 1, 2023.
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Long Term Care Ombudsman Program
The LTCOP recommends Approval. (See LTCOP Attachment A)

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Aging and Long-Term Care

Approval contingent upon:

1. Submission of an executed Consulting Agreement acceptable to the Department of Health. [BFA]

2. Submission of a commitment signed by the applicant which indicates that, within two years from the
date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area
average of all Medicaid and Medicare/Medicaid admissions, subject to possible adjustment based on
factors such as the number of Medicaid patient days, the facility’s case mix, the length of time before
private paying patients became Medicaid eligible, and the financial impact on the facility due to an
increase in Medicaid admissions. [RNR]

Approval conditional upon:

1. This project mustbe completed by one year from the date of the recommendation letter, including
all pre-opening processes, if applicable. Failure to complete the project by this date may constitute
an abandonment of the project by the applicant and the expiration of the approval. It is the
responsibility of the applicant to request prior approval for any extensions to the project approval
expiration date. [PMU]

Council Action Date
November 16, 2023
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| Need Analysis |

Background and Analysis

The primary service area is Sullivan County, which has a population that is projected to decrease to
74,776 by 2028 based on Cornell Program of Applied Demographics estimates. Based upon the 2021
U.S. Census Population Estimates from the American Community Survey, the demographics for the
primary service area are noted below, including a comparison with New York State.

Demographics Sullivan County | New York State
Total Population (2021 Estimate) 78,230 20,114,745
Hispanic or Latino (of any race) 16.6% 19.2%
White (non-Hispanic) 70.2% 54.7%
Black or African American (non-Hispanic) 8.0% 13.9%
Asian (non-Hispanic) 1.8% 8.6%
Other (non-Hispanic) 3.4% 3.6%

Source: American Community Survey 5-year Estimates Data Profiles

Sullivan County Adult Care Center vs. Sullivan County

100.0%
000 000000000000000000000000000000000000000 97'0%
90.0% Eemmmd_
Y
\\
o 80.0% ~ao
(1] -----—_‘-
[s'd
o) 70.0%
C
3
S 60.0%
[S)
3
50.0%
2018 2019 2020 2021 2022*
e Sullivan C Adult C
ullivan County AduftCare} o) Jq, 80.8% 66.4% 58.1% 65.2%
Center
e e == Sullivan County 88.4% 87.7% 79.2% 75.8% 77.8%

*2022 data is self-reported and not certified
As of September 6, 2023, occupancy was 74.0% for the facility and 86.8% for Sullivan County.

The applicant states that the low historical occupancy has been due to the fact that the facility has been
voluntarily limiting the number of new resident admissions in order to comply with minimum staffing ratios
and to ensure that the facility’s current residents receive the best care possible. The facility has
experienced difficulties with hiring and retaining qualified nursing staff over the past few years.

|
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The table below shows the CMS Rating and the utilization of the six closest RCHFs to Sullivan County
Adult Care Center.

CMS
Overall Distance from
Facility Name Rating [ Beds| other RHCFs Occupancy

As of

6/2023 Miles/Distance | 2019 | 2020 | 2021 | 2022
Sullivan County Adult Care Center 1 146 | O miles/O mins 80.8% | 66.4% | 58.1% | 65.2%
Achieve Rehab 3 140 | 3.6miles/7 mins 91.5% | 86.0% | 90.9% | 85.7%
Roscoe Rehab 4 85 [20.8 miles/25 mins| 94.7% | 84.7% | 81.2% | 86.2%
St Joseph's Place (Orange) 5 42 | 36.0 miles/44 mins| 93.6% | 70.9% | 69.7% | 59.2%
Highland Rehab (Orange) 1 98 | 38.3 miles/41 mins| 89.3% [ 92.6% | 91.1% | 92.0%
Middletown Park (Orange) 5 230 | 38.6 miles/55 mins| 86.8% | 81.5% | 84.6% | 83.2%
Mountainside Care (Delaware) 5 82 | 42.7 miles/57 mins| 95.0% [ 96.0% | 82.0% | 65.4%

The following table provides the Case Mix Index (CMI) for the facility and surrounding RCHFs, which
reflects the relative resources predicted to provide care to a resident. The higher the case mix weight, the
greater the resource requirement for the residents.

Case Mix Index 2019 2020 2021
All Medicaid| All All | Medicaid
Payor Only Payor | Medicaid Only| Payor| Only

Sullivan County Adult Care Center| 1.126 0.8282] 1.0356 0.9206| 1.029 0.923
Achieve Rehab 1.4137 1.0246| 1.3333 1.345] 1.311 1.156
Roscoe Rehab 1.261 1.2005| 1.2545 1.3125| 1.161 1.328
St Joseph’s Place (Orange) 1.3164 0.8761| 1.178 0.887| 1.098 0.884
Highland Rehab (Orange) 1.5336 1.2385| 1.4411 1.307| 1.469 1.36
Middletown Park (Orange) 1.5242 1.23421.3783 1.2299| 1.458 1.32
Mountainside Care (Delaware) 0.9741 0.8509 | 0.9163 0.9125| 0.898 0.885

Medicaid Access

To ensure that the Residential Health Care Facility needs of the Medicaid population are met, 10 NYCRR
8670.3 requires applicants to accept and admit a reasonable percentage of Medicaid residents in their
service area. The benchmark is 75% of the annual percentage of residential healthcare facility
admissions that are Medicaid-eligible individuals in their planning area. This benchmark may be
increased or decreased based on the following factors:

The number of individuals within the planning area currently awaiting placement to a residential
health care facility and the proportion of total individuals awaiting such placement that are
Medicaid patients and/or alternate level of care patients in general hospitals.

the proportion of the facility's total patient days that are Medicaid patient days and the length of
time that the facility’s patients who are admitted as private paying patients remain such before
becoming Medicaid eligible;

the proportion of the facility’s admissions who are Medicare patients or patients whose services
are paid for under provisions of the federal Veterans’ Benefits Law;

the facility’s patient case mix based on the intensity of care required by the facility’s patients or
the extent to which the facility provides services to patients with unique or specialized needs;
the financial impact on the facility due to an increase in Medicaid patient ad missions.
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An applicant will be required to make appropriate adjustments in its admission policies and practices to
meet the resultant percentage. The Sullivan County Adult Care Center Medicaid admissions rate was
significantly above the threshold of 75% of the Sullivan County rate for the years 2019 through 2021.

Medicaid Access 2019 2020 2021
Sullivan County Total 33.9% 38.5% 27.5%
Sullivan Threshold Value 25.4% 28.9% 20.6%
Sullivan County Adult Care 57.1% 90.8% 65.0%

Conclusion
There will be no changes to beds or services as a result of this application.
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| Program Analysis |

Program Description

Existing Proposed
Facility Name Sullivan County Adult Care Center | Sunset Lake Center for Rehabilitation
and Nursing
Address 256 Sunset Lake Road Same
Liberty, NY 12754
RHCF Capacity 146 beds Same
ADHCP Capacity |17 Same
Type of Operator | Municipal Corporation (County) Limited Liability Company
Class of Operator | Public Proprietary
Operator County of Sullivan Sunset SNF Operations, LLC
Member:
Sunset SNF Operations Holdings, LLC 100%
Members:
Esther Klein 95%
Kathryn Perez 5%

This application indicates that the proposed buyer will enter into a new CASA (consulting and services
agreement) with Sunset Lakes Consulting LLC. The existing CASA between the County of Sullivan and
Sunset Lakes Consulting will terminate once the ownership transaction described in this application is
effectuated. There is a relationship between the parties in that the sole member of Sunset Lakes
Consulting LLC is Esther Klein, who is also a 95% member of Sunset SNF Operations LLC, the proposed
operating entity.

Upon approval of this Application, Sunset Lake Local Development Corporation (a not-for-profit entity
unrelated to the applicant) will lease the RHCF to Sunset Operations LLC for a term of 20 years.

Characterand Competence

Esther Klein discloses employment as a Teacher's Coach at Catapult Learning Center, LLC, located in
Camden, New Jersey, and is also self-employed as a skilled nursing facility Operator since October 2018.
Esther holds a high school diploma from Y eshiva Kehilath Yakov and discloses the following ownership
interests:

New York Nursing Homes

Ten Broeck Center for Rehabilitation & Nursing (27.5%) 10/2018 to present
Westhampton Care Center (3%) 01/2018 to present
The New Jewish Home, Sarah Neuman (95%) Pending

QOut-of-State Nursing Homes

Valencia Hills Health and Rehabilitation Center (FL) (11.25%) 02/2022 to present
Seven Hills Health and Rehabilitation Center (FL) (11.25%) 02/2022 to present
Springs at Boca Ciega Bay (FL) (11.25%) 02/2022 to present
Springs at Lake Pointe Woods (FL) (11.25%) 02/2022 to present
Surrey Place Healthcare and Rehabilitation (FL) (11.25%) 02/2022 to present
Diamond Ridge Health and Rehabilitation Center (FL) (11.25%) 02/2022 to present
Madison Health and Rehabilitation Center (FL) (11.25%) 02/2022 to present
Tampa Lakes Health and Rehabilitation Center (FL) (11.25%) 02/2022 to present
Scott Lake Health and Rehabilitation Center (FL) (11.25%) 02/2022 to present

|
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End-Dated Nursing Homes
Abbey Woods Center for Rehabilitation and Healing (MO) (30%) 04/2017 to 06/2019

Kathryn Perez lists employment as Regional Director of Operations at Infinite Care, a skilled nursing
consulting company located in Lakewood, NJ, and was previously employed as the administrator at Ten
Broeck Commons in Lake Katrine, New York. Kathryn holds a bachelor’s degree in Education/Recreation
Therapy from SUNY Cortland and is a Licensed Nursing Home Administrator in New York with a license
in good standing. Kathryn is also a Certified Therapeutic Recreation Specialist with an active certification
through the National Council for Therapeutic Recreation Certification and discloses the following health
facility ownership interests.

New York Nursing Homes
The New Jewish Home, Sarah Neuman (5%) Pending

End-Dated Nursing Homes
Evergreen Commons (NY) (5%) 05/2008 to 04/2016
Ten Broeck Center for Rehabilitation & Nursing (NY) (8.5%) 09/2004 to 09/2018

Quality Review

The proposed applicant has been evaluated, in part, on the distribution of CMS Star ratings for their
portfolio. For the proposed owner, the distribution of CMS star ratings for their facilities meets the
standard described in state regulations.

CMS Star Rating Criteria - 10 NYCRR 600.2(b)(5)(iv)
Duration of Ownership*
< 48 Months 48 months or more

Proposed Owner Total Number of Percent of Number of Percent of

Nursing Nursing Nursing Homes Nursing Nursing Homes

Homes Homes With a Below Homes With a Below

Average Rating Average Rating

Esther Klein 11 9 22% 2 0%
Kathryn Perez 0 N/A N/A N/A N/A

*Duration of ownership as of 11/16/2023
Data date: 09/2023

New York: The proposed owner’s portfolio includes ownership in two New Y ork facilities. Both of the New
York facilities in the ownership portfolio have a CMS overall quality rating of average or higher.

Florida: The proposed owner’s portfolio includes ownership in nine Florida facilities. Seven of the Florida
facilities in the ownership portfolio have a CMS overall quality rating of average or higher. The remaining
facilities, Diamond Ridge Health and Rehabilitation Center and Scott Lake Health and Rehabilitation
Center, have a CMS overall quality rating of below average or lower. To improve the overall quality rating
at Diamond Ridge Health and Rehabilitation Center and Scott Lake Health and Rehabilitation Center, the
applicant indicated the following:

Diamond Ridge Health and Rehabilitation Center has two stars overall and three stars for staffing.
Regarding the overall rating of two stars, this was the result of an Immediate Jeopardy (1J) violation
received by the facility during an annual survey that was conducted from October 21-24, 2019. It is
important to note that this 1J was received by the facility prior to Ms. Klein's affiliation. The 1J related to a
three-minute delay in staff providing Cardio-Pulmonary Resuscitation (CPR) to a resident who was having
a heart attack. The resident subsequently passed away. This IJ was subsequently removed on October
25, 2019, and the following actions have been implemented by the facility:

¢ Regular audits are conducted to verify that all licensed nurses have current CPR certification;

¢ Re-education was provided to nursing staffing by the facility’'s Staff Development Office regarding

the proper procedures to utilize when responding to emergency care issues;

o Mock drills are performed on a regular basis to assess staff response to emergency care; and
_____________________________________________________________________________________________________________________________|
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¢ Random weekly audits are conducted by the Director of Nursing to ensure the proper procedures
for emergency care are performed. The results of these audits are presented to the Quality
Assurance and Improvement Committee on a monthly basis.

Diamond Ridge Health and Rehabilitation Center is waiting for its next annual survey to take place. Once
the survey has been conducted, the facility expects to show three stars in the Overall category.

Scott Lake Health and Rehabilitation Center received three Immediate Jeopardy tags on May 19, 2023,
all of which were corrected on June 19, 2023. A Civil Monetary Penalty (CMP )in the amount of $15,592
relating to these tags was paid by the facility on August 8, 2023.

Since then, the facility Administrator has been replaced. Additional support has been added from the
facility’s clinical consultant team. The clinical consultant team continues to provide daily oversight to
improve facility practices related to policy, procedures, and programming. This oversightincludes
education of staff, auditing of processes, and observation of the care being provided to facility residents.
Further, to improve the facility’s quality measures, the facility is in the process of hiring a Resident
Services Director who will have the education and experience to support the facility’s initiative to
increase the quality of care being provided to its residents. Finally, the facility will increase its Registered
Nurse hours by filling its vacant unit manager position with an experienced Registered Nurse. The facility
is optimistic that these initiatives will lead to an increase in the Overall star rating of the facility.

Ownership Health Quality
Facility Since Overall Inspection | Measure Staffing
New York
Sullivan County Adult Care Subject * * Yk k Yk
Center Facility
*kk% *%* **kkk% *%*
Ten Broeck Center for SIS
Rehabilitation & Nursing 10/2018 Fkkkk *kkk *kkkk *%k
Current *k%k% **k% *kk%k%k *%
Westhampton Care Center
1/2018 Kkkk KKk Kkkkk KKk
Florida
*** **%* *** **%*
Valencia Hills Health and Sl
Rehabilitation Center 212022 * *k *kkk *
*kk* *kkk *kk* **k%
Seven Hills Health and Current
Rehabilitation Center 2/2022 Sk Kk sk k sk Fk KKk
Current *kkk *k*k *kkk*k *kkk
Springs at Boca Ciega Bay
2/2022 Fhkk KKk *kk *kkk
Current Kkkkk *kkk | dkkkk Kkkk
Springs at Lake Pointe Woods
2/2022 *kkkk *kkkk | hkkkk *kk
Current Fkkkk *hkkk | kkkkk Kkkk
Surrey_F_’Ia(_:e Healthcare and
Rehabilitation 212022 *kkkk *kkk | kkkkk *kkk

|
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Ownership Health Quality
Facility Since Overall Inspection | Measure Staffing
*%* * *kkk%k *%*%*
Diamond Ridge Health and Current
Rehabilitation Center 2/2022 *% * Kk kkk %%
*kkk*k *kkk*k **k *kkk
Madison Health and Sl
Rehabilitation Center S *kkkk *kkkk *kk F*kkk
*kk *k*k *kkk *k*k
Tampa Lakes Health and Current
Rehabilitation Center 2/2022 *kk *% sk kk Kk kkk
* * **kk*%k *%**
Scott L_a_lke_HeaIth and Sl
Rehabilitation Center 212022 *kkk *kk *kkk Jkkk
Data date: 9/2023
End Dated Ownership
New York
*kkk*k *kkk *kkk*k *%*
Ten Broeck Center for 9/2018
Rehabilitation & Nursing 9/2004* kK Kk F*k KKk sk k sk
4/2016 * * *kkk **
Evergreen Commons
5/2008* * * *% *
Missouri
6/2019 ** * *kkk%k **
Abbey Woods Center for
Rehabilitation and Healing 4/2017 *kKk *% *% KKKk
Data as of 01/2009
Enforcement History
New York
A review of the operations of Westhampton Care Center for the time period indicated above reveals the
following:

The facility was fined $14,000.00 pursuant to Stipulation and Order NH-22-116 for surveillance
findings on 1/18/2022. Deficiencies were found under 415.19(a)(1)(2) Infection Control — PPE:
Facility staff were observed exiting and entering the rooms of residents on droplet precautions without
doffing and donning PPE and 415.12 (h)(2) Quality of Care: Aresident, who required total
dependence of two persons for bathing, sustained a fall with a head injury when care to the resident
was provided without assistance. A federal CMP in the amount of $11,435.00 was also assessed for
surveillance findings on 1/18/2022.

The facility was fined $10,000.00 pursuant to Stipulation and Order NH-19-003 for surveillance
findings on 9/10/2018. Deficiencies were found under 415.4(b) abuse, verbal, sexual, physical, and
mental, corporal punishment, and involuntary seclusion. A federal CMP in the amount of $7,036.25
was also assessed for surveillance findings on 9/10/2018.
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A review of the operations of Ten Broeck Center for Rehabilitation & Nursing for the time period indicated
above reveals no enforcements.

A review of the operations of Evergreen Commons for the time period indicated above reveals the
following:
¢ The facility was fined $12,000.00 pursuant to Stipulation and Order NH-16-150 for surveillance
findings on 9/8/2014. Deficiencies were found under 415.11(c)(3)(ii) Resident assessment services
must meet professional standards and 415.12 Quality of care highest practicable potential.
¢ The facility was fined $10,000.00 pursuant to Stipulation and Order NH-16-064 for surveillance
findings on5/13/2014. Deficiencies were found under 415.12(h)(1) Quality of Care accident-free
environment.

Florida
A review of the operations of Valencia Hills Health and Rehabilitation Center for the time period indicated
above reveals no enforcements.

A review of the operations of Seven Hills Health and Rehabilitation Center for the time period indicated
above reveals no enforcements.

A review of the operations of Springs at Boca Ciega Bay for the time period indicated above reveals no
enforcements.

A review of the operations of Springs at Lake Pointe Woods for the time period indicated above reveals
no enforcements.

A review of the operations of Surrey Place Healthcare and Rehabilitation for the time period indicated
above reveals no enforcements.

A review of the operations of Diamond Ridge Health and Rehabilitation Center for the time period
indicated above reveals no enforcements.

A review of the operations of Madison Health and Rehabilitation Center for the time period indicated
above reveals no enforcements.

A review of the operations of Tampa Lakes Health and Rehabilitation Center for the time period indicated
above reveals no enforcements.

A review of the operations of Scott Lake Health and Rehabilitation Center for the time period indicated

above reveals the following.

e The facility was assessed a CMP of $15,593.00 based on surveillance findings on 5/19/2023 under
F609 for failure to timely report suspected abuse, neglect, or theft and report the results of the
investigationto proper authorities, F689 for failure to ensure that a nursing home area is free from
accident hazards and provides adequate supervision to prevent accidents, and F757 for failure to
ensure each resident’s drug regimen must be free from unnecessary drugs.

Missouri

Information provided by the State of Missouri for Abbey Woods during the time period indicated above

revealed the following:

e A Federal CMP was paid for surveillance findings on 7/18/2017. Findings were related to tag 684
Quality of Care cited at a G level. A revisit survey was completed on 8/23/2017, and the facility was
found to be in compliance.

Conclusion

The individual background review indicates the applicants have met the standard for approval as set forth
in Public Health Law §2801-a(3).
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| Financial Analysis |

Operating Budget
The applicant has provided the current year (2022) results and the first and third-year operating budgets
after the change in ownership in 2024 dollars, summarized as follows:

Current Year First Year Third Year
(2022) (2024) (2026)

Revenues: Per Diem Total Per Diem Total Per Diem Total
Medicaid FFS $239.73 $6,435,960 $258.70 $10,209,619 $258.70 $10,311,715
Medicaid MC $239.73 401,064  $245.80 604,412  $245.76 610,456
Medicare FFS $551.68 1,531,456 $674.95 2,754,486  $674.92 2,782,031
Medicare MC $551.68 357,487  $674.69 642,978 $675.06 649,408
Private $253.49 700,403  $271.49 1,102,501 $271.53 1,113,526
Other-Assessment 0 533,177 538,509
ADCHP 134.812 134,812 134,812
Total Revenues $9,561,182 $15,981,985 $16,140,457
Expenses:

Operating $444.61 $15,431,095 $294.71 $15,035,590 $292.53 $15,073,927

Capital $2.52 87,446 $17.39 887,445 $17.85 919,765
Total Expenses $447.13 $15,518,541  $312.10 $15,923,035 $310.38 $15,993,692
Net Income (Loss) ($5,957,359) $58,950 $146,765
RHCF Patient Day 34,707 51,019 51,529
RHCF Utilization % 65.13% 95.74% 96.70%

The following is noted concerning the submitted RHCF operating budget:

e The current year reflects the facility’s 2022 revenues and expenses.

e Medicaid revenue is based on the reimbursement methodology under the 2023 Nursing Home
Medicaid Rate Sheet. The projected Medicaid Manage Care rate is based on 95% of the 2023
Medicaid Fee for Service rate.

o Medicare rates are based on the facility's forecast. Private pay rates are projected based on the
current operator’s reimbursement rates.

e Current year staffing is based on 2022 staffing levels. Years One and Three staffing is based onthe
applicant's plan to improve the facility’s staffing ratios. The applicant plans to leverage its relationship
with area staffing agencies, professional associations, job training programs, and health fairs to
locate and hire additional staff.

o Expenses are based on 2022 operating expenses, increased by 2% for most non-payroll items and
increased volume. Administrative expenses are reduced due to the planned elimination of operating
expenses.

0 The projected percentage of direct care staffing costs to projected facility revenuesis 57.7%
in Year One and 59.0% in Year Three, exceeding the 40% requirement in NY S Public Health
Law §2808.

0 The percentage of direct resident care costs to projected facility revenue is 74.0% in Year
One and 73.5% in Year Three, exceeding the 70% requirement in NYS Public Health Law
§2808.

o0 The facility’s projected profit percentage is forecasted to be 0.4% in Year One and 0.9% in
Year Three, less than the 5% maximum outlined in NY S Public Health Law §2808.

e The projected utilization for the facility is 95.74% in Year One and 96.70% in Year Three. It was
noted that the facility’'s annual occupancy averages for 2020, 2021, and 2022 were 66.4%, 58.1%,
and 65.13%, respectively. Occupancy was at 74.7% for the week ended September 13, 2023 (self-
reported information to the Department).

o The applicant states that the low historical occupancy has been because the facility has voluntarily
limited the number of new resident admissions to comply with minimum staffing ratios and ensure

|
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that the facility’s current residents receive the best care possible. The facility has experienced
difficulties hiring and retaining qualified nursing staff over the past few years.
e The applicant plans to improve occupancy by effectively marketing the facility to prospective
residents and implementing the following:
0 The applicantintends to leverage its relationship with area staffing agencies, professional
associations, job training programs, and healthfairs to locate and hire additional staff.
0 Strengthen relationships with area doctors, hospital discharge planners, and residents’
family members regarding improvements being made at the facility;
0 Updating and beautifying resident rooms and dining rooms

Utilization by the payor for the first and third years after the change in ownership is summarized below:

Payor
Medicaid FFS

Medicaid MC
Medicare FFS
Medicare MC
Private Pay
Total

Current Year Year One Year Three
(2022) (2024) (2026)

Days % Days % Days %
26,847 77.35% 39,465 77.35% 39,860 77.35%
1,673 4.82% 2,459 4.82% 2,484 4.82%
2,776  8.00% 4,081 8.00% 4,122 8.00%
648 1.87% 953 1.87% 962 1.87%
2,763 7.96% 4,061 7.96% 4,101 7.96%
34,707 100% 51,019 100% 51,529 100%

The facility’s Medicaid admissions of 90.8% in 2020 and 65.0% in 2021 were above Sullivan County’s
75% threshold rate of 28.9% for 2020 and 20.6% for 2021.

The breakeven utilization is projected at 96.20% in the first year.

Facility Transition Agreement (FTA)
The applicant submitted an executed FTA to acquire the operations associated with the RHCF and
ADHP, which will become effective upon PHHPC approval. The terms are summarized below:

Date: January 9, 2023
Seller: County of Sullivan
Buyer: Sunset SNF Operations, LLC

Asset Acquired:

Rights, title, and interest in the assets used in the operations. Includes furniture and
equipment, inventory, computers, intellectual property, trade names, permits,
personal property leases, assigned contracts, books, and records, patient and
supplier data, plans, deposits (starting 10/1/21), accounts receivable, and cash

Excluded
Assets:

Before 10/1/21, accounts receivable, retroactive adjustments, intercompany
accounts, corporate records, tax refunds, domain names, email addresses,
employee benefit plans, and accrued payroll taxes.

Assumption of

Expenses from the operations on and after October 1, 2021 (the Consulting Date)

Liabilities: accrue by the Consulting Agreement dated January 9, 2023.
Excluded Any liability before the closing date
Liabilities:

Purchase Price:

Assumption of Certain Liabilities estimated at $1 million

Payment of the

Purchase Price:

Liabilities will be paid off during the ordinary course of business.

BFA Attachment A presents the net worth summary for Sunset SNF Operations, LLC members, which
reveals sufficient resources to cover the assumed liabilities. The applicant has submitted an original
affidavit, which is acceptable to the Department, in which the applicant agrees, notwithstanding any
agreement, arrangement, or understanding between the applicant and the transferor to the contrary, to be
liable and responsible for any Medicaid overpayments made to the facility and surcharges, assessments
or fees due from the transferor under Article 28 of the Public Health Law concerning the period before the
applicant acquiring its interest, without releasing the transferor of its liability and responsibility. As of May
19, 2023, the facility had no outstanding Medicaid liabilities.
_____________________________________________________________________________________________________________________________|
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Consulting Agreement
Sunset SNF Operations LLC entered a draft Consulting Services Agreement with Sunset Lakes
Consulting LLC; terms are summarized below:

Facility Operator. | Sunset SNF Operations LLC
Service Provider. [ Sunset Lake Consulting LLC

Term: One year and renews for five (5) successive additional terms of one (1) year and
then annually.
Services: Provide or assist with resident relations, personnel, service contracts, maintenance

and repair, collection, expenses, reports, records, legal proceedings, process
insurance claims, maintenance of licenses, rate schedules, accounting and report
supervision, costreports and tax returns, and compliance with legal requirements.
Compensation: $400,000 per year

Sunset SNF Operations LLC has submitted an executed attestation stating that the applicant understands
and acknowledges that there are powers that must not be delegated, the applicant will not willfully engage
in any illegal delegation, and understands that the Department will hold the applicant accountable.

County of Sullivan d/b/a Sullivan County Adult Care Center currently has a Consulting Agreement with
Sunset Lakes Consulting LLC, which will continue until the earlier of the CON Transition Date or July 31,
2027. Esther Klein (member of the proposed operator) is a 100% Sunset Lake Consulting LLC member.
According to the County of Sullivan’s 2022 certified financial statement, Sunset Lakes Consulting is paid
$360,000 annually or $30,000 monthly.

Lease Agreement
The applicant submitted an executed lease agreement, the terms of which are summarized below:

Dated: February 23, 2022

Premises: A 146-bed RHCEF is located at 256 Sunset Lake Road, Liberty, New York, 12754.
Landlord: Sunset Lake Local Development Corporation

Lessee: Sunset SNF Operations LLC

Term: Twenty years

Rent: $800,000 increases by 2% per year

Provisions: Triple Net

The applicant attested that the lease arrangement is an arm’s length agreement. The applicant has
provided two letters from NY S licensed realtors attesting to the reasonableness of the rental rate.

Capability and Feasibility

The purchase price for the operations is the assumption of certain liabilities estimated to be approximately
$1 million, which will be paid off during the ordinary course of business. There are no project costs
associated with this application. The working capital requirement is estimated at $2,653,839 based on two
months of first-year expenses funded from equity by the applicant members. A review of BFA Attachment
A, Members’ Net Worth Summary, reveals sufficient resources to meet the working capital. Kathryn Perez
has provided an affidavit to contribute equity disproportionate to her membership interest.

The budget projects a net income of $58,950 in the first year and $146,765 by the third year. Total
revenues in the first year are expected to increase by $6,420,803 as projected utilization climbs from
65.13% to 95.74%. Overall expenses are projected to increase by $404,494in the first year, primarily
from a $799,999 increase in rent expenses offset by a $395,505 reduction in operating costs. Change in
operating expenses consists of an increase in salaries and wages of $1,002,637, a decrease in employee
benefits of $705,516 (going from 59.06% to 40% wages), and a net decrease of $692,626 primarily from
Other Direct Expenses. BFA Attachment B presents Sunset SNF Operations LLC'’s pro forma balance
sheet, which shows the entity will start with $2,653,839 in members’ equity. The budget appears
reasonable.

|
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BFA Attachment C presents Sullivan County Adult Care Center’s financial summary for 2020 through
2022. The RHCF had negative assets, negative working capital, and operating loss from 2020 through
2022.

BFA Attachment D presents the proposed members’ ownership interest in the affiliated RHCFs and their
financial summaries. Based on the certified financial statements from 2020 through 2022, the facilities
had an average positive working capital of $1,358,161, average net assets of $4,246,317, and an
average net income of $2,927,588.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.

| Attachments

LTCOP Attachment A | Long-Term Care Ombudsman Program Recommendation

BHFP Attachment Map

BFA Attachment A Members’ Net Worth of Sunset SNF Operations LLC

BFA Attachment B Pro Forma Balance Sheet, Sunset SNF Operations LLC

BFA Attachment C Financial Summary Sullivan County Adult Care Center 2019-2021 and their
2021 Certified Financial Statement

BFA Attachment D Proposed Members’ Ownership Interest in the Affiliated RHCFs and Financial
Summary
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 16th day of November 2023,
having considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Sunset SNF Operations LLC as the new operator of Sullivan County Adult Care
Center, a 146-bed Residential Health Care Facility currently operated by The County of Sullivan
at 256 Sunset Lake Road, Liberty, an