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CERTIFIED MAIL/RETURN RECEIPT 

--c/o New Gouverneur Hospital SNF 
227 Madison Street 
New York, New York 10002 

January 18, 2022 

Marne Salomon, DSW 
New Gouverneur Hospital SNF 
227 Madison Street 
New York, New York 10002 

RE: In the Matter of-- - Discharge Appeal 

Dear Parties: 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal th is 
decision it may seek advice from the legal resources available (e.g. their -attorney, the County 
Bar Association, Legal Aid , etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. · 

DXM: cmg 
Enclosure 

Sincerely, 

Dawn MacKillop-Soller 
Acting Chief Admin istrative Law Judge 
Bureau of ~djudication 

Empire State Plaza, Corning Tower, Albony, NY 12237 1 health.ny.gov 



STATE OF NEW YORK 
DEPARTMENT OF HEAL TH 

In the Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by . 

--
Appellant, 

from a determination by · 

New Gouverneur Hospital SNF 

Respondent, 

to discharge her from a residential 
health care facility. 

Hearing Before: Natalie J. Bordeaux 
Administrative Law Judge 

Held via: 

Hearing Date: 

Pru.ties: 

Cisco WebEx Videoconference 

January 7, 2022 

New Gouverneur Hospital SNF 
227 Madison Street 
New York, New York 10002 

DECISION 

By: Marne Salomon, Director of Social Work 

--Pro Se 



IIIIIIINew Gouverneur Hospital SNP Decision 

JURISDICTION 

By notice dated 2021, New Gouverneur Hospital SNF (Facility), a 

residential health care facility subject to Article 28 of the Ne~ Yotk Public Health Law, 

determined to discharge --(Appellant). The Appellant appealed the discharge 

determination to the New York State Depa11ment of Health (Depaitment) pursuant to 10 

NYCRR § 4 15.3(i). 

Facility witnesses: 

Facility exhibits: . · 

Appellant witnesses: 

Appellant exhibits: 

HEARING RECORD 

Mame Salomon, Director of So_cial Work 
Dr. Sheny Humphrey, Chief Medical Officer 
Marcia Styles, Associate Director of Nursing 

· Freda Morales, Social Worker 
Danny Wong, Director of Rehabilitation 
Dr. Polina Gilchyonok, Chief of Service 

1-5 

--Appellant 

A-E . 

The notice of hearing, discharge notice, and the accompanying cover letter were marked as ALJ 
Exhibit I. · A digital recording of the hearing was made (1 :54:44 in duration). 

i SSUES 

Has New Gouverneur Hospital SNF established that its determinati.on to dischai·ge the 
Appellant was conect and that its discharge plan was appropriate? 

FINDINGS OFF ACT 

1. The Appellant is a . year-old female who was transferred from-

to the Facility on - 2021 for sho11-term 

rehabilitation for 
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llll~fow Gouverneur Hospital SNF Decision 

- · (Exhibit 1.) 

2. The Appellant is also diagnosed with 

(Exhibit 1.) 

3. . By notice dated 2021, the Facility determined to discharge the Appellant, 

effective 2021, because her health has improved sufficiently that she no longer 

requires the services provided by the facility. The notice advised the Appellant_that she would . 

be discharged to■■-■ . (Exhibit 3.) 

4. T~e Appellant does not require nursing home care and is able to pe1fo1m activities of 

daily living with a.ssistive equipment. (Recording@43:10, 49:45.) 

5. The Appellant's clinical record contains documentation from the Appellant's physician 

that her condition has improved such that she no longer requires the services of~ nursing home, 

and that discharge to the community is appropriate. (Exhibits 4 and 5.) 

6. On November 24, 2021, the Appellant requested this hearing to contest the Facility's 

discharge determination. 

APPLICABLE LAW 

A residential heath care facility ( also refened to in the regulations as a nursing home) is a 

faci lity which provides regular nursing, medical, rehabilitative, ·and professional services to 

residents who do not require hospitalization. Public Health Law§§ 2801 (2)-(3); 10 NYCRR § 

415.2(k). 

De_partment regulations at 10 NYCRR § 415.3(i) describe the_ transfer and discharge 

rights of residential health care facility residents. They state, in pe1tinent paii: 
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(1) With regard !O the transfer 01: discharge ofresidents, the facility shall: . 

(i) permit each resident to remain in the facility, .and not transfer or discharge the 
resident from the facility unless such transfer or discharge is made in recognition 
of the resident's rights to receive considerate and respectful care, to receive 
necessary care and services, and to participate in the development of the 
comprehensive care plan and in recognition of the rights of other residents in the 
facility: . 

(a) the resident may be transferred only when the interdisciplinary care 
team, in consultation with the resident or the resident's designated 
representative, determines tpat: 

(2) the transfer or discharge is appropriate b'ecause the resident's 
health has improved sufficiently so the i'esident no longer needs the 
services provided by the facility; 

When the facility transfers or discharges a resident because the resident's health has 

improved sufficiently that the residenfno ·longer needs the services provided by the facility, the 

facility shall ensme that the resident's clinical record contains complete documentation made by 

the resident' s physician and, as appropriate, the resident's interdisciplinary care team. 10 

NYCRR § 4'15.3(i)(l)(ii)(a). The residential health care facility mustyrove by.substantial 

evidence that the discharge was necessary and the discharge plan appropriate. 1 0 NYCRR § 

415.3(i)(2)(iii)(b); State Administrative Procedm:e Act§ 306(1). 

DISCUSSION 

The Appellant was admitted to the Facility o~ , 2921 for short-term 

rehabilitation t 

. (Exhibit 1.) 

Although neither the primary nor secondary stated basis for her admission, the Appellant is also 

diagnosed with 
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improved sufficiently that she no longer requires the services provided by the Facility. (Exhibit 

3.) 

The Appellant received physical and occupational therapy at the Facility to assist her 

with independent performance of activities of daily living (AD Ls). She was discharged from 

those therapies ·on-after meeting her rehabilitation goals. The Appellant no longer 

requires assistance with activities of daily living and can perform all tasks independently with the 

use of an assistive. device and with minimal supervision. (Recording @44:03.) 

The Appellant's medical conditions are stable. (Exhibit 4.) Dr. ·Polina Gilchyonok, the 

Facility' s Chief of Services, confumed that the Appellant neither receives nor requires nursing 

home care. Although Facility staff dispense medication to the Appellant, and a Facility 

physician conducts medical evaluations at regular intervals, the Appellant does not receive any 

care at the Facility that she would be unable to obtain in the community. (Recording @43:10.) 

At the hearing, the Appellant confirmed that her stay at the Facility was intended to be 

one of shott duration. (Recording@ 1:15:00, 1:22:59} She insisted that she strives to remain 

independent for as long as possible, despite the gradual worsening of her medical conditions. 

(Recording@ 1:05:00.) However, she contended that she requires at least one rri.ore month at a 

nursing home for proper care and claims that she will not be eligible fo,r coverage 

of such care as an outpatient. (Recording@ 1 :01 :30, 1 :03:47, 1: 15:30, 1 :24:00, 1:29:33, 

1 :45:46.) The Appellant described proper care as the 

, to be used independei1tly or as a , which 

she repeatedly requested from Facility staff. (Recording@ 54:47, 1:28:00; Exhibits A-B.) 

Dr. Sheny Humphrey, the Facility's Chief Medical Officer, concurred that treatment for 

the App~llant's requires but-noted that the 
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Appellant's requests for indicate brand preference rather than a medical need. 

(Recording@ 1 :37:16.) Freda Morales, the Appellant's social worker at the Facility, repo1ted 

. that the Appellant declined offers by staff to in combination 

with a for skin protection and has therefore had 

(Recording@ 1 :35 : 13.) The Appellant insisted that the offernd and 

uncomfortable and . (Recording@ 1: 13: 10, 1 :41:54.) 

From the date of her hospital admission through the date of this hearing, the Appellant 

- , even-without . (Recording@ 1:40:03.) The ~ppellant 

seeks to 

with 

that 

and believes that this can only be accomplished 

at the Facility. (Recording@ 1 :02:37, 1 :25:00, 1 :29:58.) She stated 

are essential to enhancing her independence and improvini her 

which bas caused . (Recording@ 1:16:20, 1:27:45.) 

The }\ppellant also explained that she is in - pain (Recording@ 1 :~6:24, 1 :50:41), 

a statement conoborated by her admission record. (Exhibit 1.) She asserted that she was denied 

proper rehabilitation therapy, as therapists would visit her in her room rather than bringing her t9 

a rehabilitation room with therapeutic equipment.located on another floor of the facility. 

(Recording@ 1:05:25.) While the Appellant disputed the claim that she is able to 

independently perfo1m ADLs including bed mobility, transfers, toilet transfers, and ambulation, 

she also· acknowledged that she does perfonn these activities without he:lp. She explained that 

she does so because of the inordinate wait time she endures after requesting help. (Recording @ 

46:40, 48:20, 59:55, 1:27:~4.) 

The treatment afforded the Appellant at the Facility, including the brand of bandage for 

and the extent of rehabilitation therapies offered, is out~ide the scope of this 
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hearing. (Recording@ 1 :31 :09.) The issues for review at this hearing are confined to whether 

the Appellant continues to require the services of a nursing home and the appropriateness of the 

discharge plan ( discus~ed immediately below). The record reflects that several of the 

Appellant's symptoms have improved during her short:-te1m rehabilitation stay, that her medical 

conditions are stable, and that she no longer requires nursing home care. The Facility has 

establis_hed that its determination to discharge the Appellant was correct.· 

With respectto the proposed discharge plan, the Facility has determined to discharge the 

Appellant to her address of record, an apartment located at■ ■-■ 1111, in 

- (Exhibit 3; Recording@49:30.) She will be transported by ambulette with 

medication. In addition, a rolling walker will be ordered for her, and she will be referred for a 

home care services evaluation. (Recording@ 50:00.) 

The Appellant's actual residence is an apartment in- She has refused to provide 

that address because she is subleasing the space from a friend. She confirmed that the _ 

address identified on the discharge notice is where she would be discharged. (Recording @ 

1 :20:30, 1:49: 10.) 

Although the Appellant testified that she would prefer to be transfe11"ed to another nursing 

home for one month with proper care, those requests were not previously made to · 

her social workers and were therefore never considered as an alternative discharge plan. 

(Recording@ 1 :34:06.) Marne Salomon, the Facility's Director of Social Work, explained that 

he.r department did not consider transfening the Appellant to another nursing home because she 

requires a lower level of care. (Recording@ I :36:33.) 

The Facility fulfilled its responsibilities toward the Appellant, a sh01t-term rehabilitation. 

patient. It successfully assisted the Appellant with regaining her physical independence to 
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effe.ctuate a sa(e return to the community. The.Facil1ty '-".8$ requirecl to .devise a discharge plan 

which addressee\ the Appellant'.s medieal needs and how those needs will be ~et after discharge.~ 

10 NYCRR § 4 l5.:3(i)(l)(vi). lt has met this regulatory obligation. · While the Appellant is 

entjt}ed to pursu-e :tµiitters telat~d to her treatment and the ade.quacy of sueh treatment, she i_s not 

·enti'tled to do so while r~maining at the· Facility: The Facility's determination i:s -affrrmed. 

DECISlON 

. New Gouverneur Hospital SNF has ·established that:it$ 4etertnittatiQn to qischarge the 
Appellant was correct and. that its discharge _plan was-appropriate. . . 

Dated: 1anllat}' 1 s;.20zi 
Menands, New York 

Na'¼Ue J. Borde.a~ 
A4ministrative µiw Ju~ge 




