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KATHY HOCHUL MARY T. BASSETT, M.D., M.P.H. KRISTIN M. PROUD
Governor Acting Commissloner Acting Executive Deputy Commissioner

December 16, 2021

CERTIFIED MAIL/RETURN RECEIPT

- . Aaron Schwartz, Administrator

c/o Saints Joachim and Anne Nursing Saints Joachim and Anne Nursing
and Rehabilitation Center and Rehabilitation Center

2740 Surf Avenue 2740 Surf Avenue

Brooklyn, New York 11224 Brooklyn, New York 11224

Eve Koopersmith, Esg.
Garfunkel Wild, P.C.

11 Great Neck Road

Great Neck, New York 11021

RE: In the Matter of ||| j}j Il - Discharge Appeal

Dear Parties:

Enclosed please find the Decision After Hearing in the above referenced matter. This
Decision is final and binding.

The party who did not prevail in this hearing may appeal to the courts pursuant to the
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this
decision it may seek advice from the legal resources available (e.g. their attorney, the County
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months
from the date of this Decision.

Sincerely,

M%JA H“P - \Léﬂ_.\hb——

Dawn MacKillop-Soller
Acting Chief Administrative Law Judge
Bureau of Adjudication

DXM: ecmg
Enclosure

Empire State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov



STATE OF NEW YORK
DEPARTMENT OF HEALTH

J : oy
In the Matter of an Appeal, pursuant to 10 NYCRR 415.3, by . \os © P Y

Appellant, :  DECISION

from a determination by

Saints Joachim and Anne Nursing
and Rehabilitation Center,

Respon&ent,

‘to discharge Appellant from a residential health care facility.

Before:

Dates:

Held at:

Parties:

page1of13

Rayanne L. Babich .
Administrative Law Judge

July 7, 23, 27, 30, 2021
August 4,9, 11, 24, 2021
Record closed November 3, 2021

Webex videoconference

Appellant _
¢/o Saints Joachim and Anne Nursing and Rehabilitation Center
2720 Surf Avenue
Brooklyn, New York 11224
Pro Se

Aaron Schwartz, Administrator
Saints Joachim and Anne Nursing and Rehabilitation Center
2720 Surf Avenue
Brooklyn, New York 11224
By: Eve Koopersmith, Esq.
















APPLICABLE LAW

1. Transfer and discharge rights of nursing home residents are set forth in 10 NYCRR
415.3(i), which provides, in pertinent part:

€)) With regard to the transfer or discharge of residents, the facili
shall: :

1) permit each resident to remain in the facility, and not transfer or
discharge the resident from the facility unless such transfer or
discharge is made in recognition of the resident’s rights to receive
considerate and respectful care, to receive necessary care and
services, and to participate in the development of the comprehensive
care plan and in recognition of the rights of other residents in the
facility. (a) The resident may be transfeired only when the
interdisciplinary care team, in consultation with the resident or the
resident’s designated representative, determines that:

(1) the transfer or discharge is necessary for the resident's welfare
and the resident's needs cannot be met after reasonable attempts at
~ accommodation in the facility; See also PHL §2803-z. -

2. In planning f61‘ discharge, a facility must:

(vi) provide sufficient preparation and orientation to residents to
ensure safe and orderly transfer or discharge from the facility, in the
- form of a discharge plan which addresses the medical needs of the -

resident and how these will be met after discharge, and provide a
discharge summary pursuant to section 415.11(d) of this Title; and
(vii) permit the resident, their legal representative or health care
agent the opportunity to participate in deciding where the resident
will reside after discharge from the facility.:

10 NYCRR 415.3@)(1)(vi)-(vii).

Federal regulations at 42 CFR 483.15 contain substantially identical provisions.
3. The Facility has the burden of proving that the “discharge or hansfe_r is/was necessary and

. the discharge plan appropriate.” 10 NYCRR 415.3(1)(2)(iii)(b).
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