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c/o Cobble Hill Health Center 
380 Henry Street 
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RE: In the Matter of 

Dear Parties: 

October 14, 2020 

- MSW 
Cobble Hill Health Center 
380 Henry Street 
Brooklyn, New York 11201 

- Disc.harge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cmg 
Enclosure 

Sincerely, 

C\U/)wt (. HM(\ I (#j 
James f. Horan 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



STATE OF NEW YORK: DEPARTMENT OF HEALTH ' 
---------------- .---------. ---~------------x 
In the Matter of an Appeal, pursuant to 
10 NYCRR § 415 . 3 , by 

Appellant, 

from a determ~nation by 
·COBBLE HILL HEALTH CENTER 

Respondent, 

to discharge h i m from a residential health 
care facility. 
- - ------- · --------- ----- -- - ----------------x 

D_ECISION 

Heari ng Before: Sean D. O' Brien 
Admi nistrative Law J udge 

Held via WEB EX 

Hearing Date : October 8 , 2020 

Parties : COBBLE HILL HEALTH CENTER 

By : Ms . - _ , MSW 
Social Worker 

Pro Se 



JURISDICTION 

By ·notice dated 202 0, Cobble Hill Health Cent e r 

(the Facility), a · residential care facilit y subject to Ar t icl e 28 

o f the New York Public Health Law, determined to discharge/ t ransfer 

11111 - (the Appellant) from the Facility . The Appe l lant 

appealed t he determination to the New York St ate Department of 

Health (the Departme nt) pursuant to 10 New Y6rk Codes Rtiles , and 

Re gu l ations (NYCRR) Sect i on 415 . 3(i) . 

HEARING RECOlm 

Faci l i ty. Exhibits : 1-5 

Facility Witnesses: Menucha Ackerman, RN , Nursing Supervisor 
Lewiz Attaalla , Direct or of Rehabi l i tation 
Shoa Zai di, MD, Medical Director 

MSW, Social Worke r 

Appellant ' s Witnesses : 11111 - · 
Appel lant's Exhi bits : A- B 

Administrative Law Judge Exhibit 1 : Notice of He aring wi th 
Discharge Notice 

A digita l recording of the hear i ng was .made par t o f the h~aring 
record via WEB EX. 
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ISSUE 

Has the Facility established that the de t ermination to 

transfer/di scharge is correct and the discharge p l an fo r th/2 

Appellant is appropriate? 

FINDING$ OF FACT 

Citations in parentheses refer to t estimony (T . ) of witnesses 

and exhibits (Exhibi t ) found persuas~ve in arriYing at a par ticular 

finding . Conflicting evidence, if any, was considered a nd rejected 

in favor of cited evidence . . 

1 ·. The Appellant i s a . year-old ma le who was adrni tted to 

the Facility on - • 2019 , for a short-term 

rehabilitation f ollowing a f al l . · His diagnoses include 111111 

- - and - 11111 -· 
(Exhibits 1, 2 , 4, T . - 4:33, T. Ackerman 26:49, T . Zaidi 

44:35, 46:15) . 

2. By notice dated · • 2020, the. Facility 

determined . to discharge the Appellant on - • 2020, 

because his " ... health has improved sufficiently ... " so that 

he no longer needs the services of a skilled nursing faci lity . 
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(Exhibits 1 , : 2 , 3, 4, 5; T . Allan 4:47, T . Zaid i 44 :53, T . 

Attaalla 38:56 , T . Ackerman 27 : 08) . 

3 . . The Facility determined to discharge the Appe l l ant to 

the Assisted Livi ng Facility (ALF) at.the 11111 
- where he has been accepte9, 

(Exhibi t s 2 , 3 , 4 , 5 ; T. - 4:48) . 

4 . At the t i me of his admiss i on to the Facility , t he 

Appe l lant needed ass i stance in all of h is Act ivities of Dai l y 

Living (ADLs) including ambulating, transferr~ng and bathing . 

The goa.l o f Appellant 's short-term a dmission was t o return 

the Appellant t o the community . (Exhibits 1, 2 , 3 , 4 , . T. 

T. At taal l a 37 : 50 , T. Za i d i , 44 : 52 , T . Ackerman 
J 

27: 11) . 

5 . The Appellant has compl·eted his short-term 

r~habil i tatio n to the point where he no longer needs s ki l led 

n ursi ng care, nor does he need assistance with his ADLs . 

(Exhibits 2 , · 3 , 4 , 5; T. - 9 :25, T . At taalla 37 : 57 , T . 

Zaidi 44:52, T. Ackerman 27 : 08) . 

6 . The Appellant can take his own medications , se l f - direct 

and is capable of making h is own medical appointments . (Exhibi t s 

2 , 3, 4, A; T. - 9 :38,. T. Ackerman , 27 : 49 , T . Za i di 4 4:48). 
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7 . The Appel l ant can ambulate independently wi th a roller 

walker. without supe~vision when he chooses to do so . (Exhibits 

2 , 3 , 4, 5 ; T. - 9:25 , T. Attaalla 38 : 02 , 39:52, T. Zaidi 

46 : 15, T . Ac kerman 27: 15 , 2~ : 26). 

8. The Appellant was previously refe rred to t he· -

11111 She lter system. The ~ppell ai-?,t does not have any income and 

it is diffi~ul t to f ind p l acement · for him at an adult home or 

an assisted livi ng l ocation. (Exhibits 2, B; T. - ·T. 5:28 , 

51 : 24) . 

9. It is t he professional opini on of the Appe l lant 's 

caregiver s at the Faci.li t y , incl uding the Facility 's Medical 

Director, Attending Physician, Socia l Wor ker, Nursing 

Supervisor and the Facility' s Director of Rehabilitat i ori that 

di scharge to is appropriat e . (Exh i bits 1 , 2, 3 , 

4, 5; T . - 4:55, 51 :2 4, T . Ackerman 27 : 49 , T . At taal la 

38 : 56 , T . Zaidi 44: 52) . 

10 . The Appel l ant remains at the Facil i ty pendi ng the 

outcome of the a ppeal. 
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APPLICABLE LAW 

A residential health care facility (also r eferred to in the 

Department of Health Rules a nd Regulations as a nursing home) is 

a facility which provides · regular nursing, medical , 

rehabil i tative , and professional services to residents who do not 

·requi r e hospitalization. Public Health Law Sections 2801(2) (3); 

1 0 NYCRR Section 415 : 2(k). 

A r esident may only be discharged pursuant to specific 

provisions of the Department of Health Rules and Regulations (10 

NYCRR Section 415 . 3 [i] [ l }). 

The Facil ity alleges the Appel l ant's discharge is permissibl ~ 

pursuant to 10 NYCRR Section 415 .3(i) (1 ) (i) (a) (2) ', which states in 

r elevant part: 

Under 

the trans fer 
because the 
suffici_ent ly 
the services 

or discharge is appropriate 
resident's heal t h has i mproved 

·so the resident no longer needs 
p r ovided by the Facility . 

the hearing procedures at 10 NYCRR Section 

§415 .3( i) (2) (ii) , the - Facil i ty bears the burden to prove a 

discharge necessary and the discharge plan is appropriate . Under 
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t he New .Yor k St ate Administrative Procedures Act (SAPA) Sect i on 

306 ( 1 ►, a decision i n an administrat ive proceeding must be i n 

accordance wi th substantial evidence . Substantial evi9ence means 

such relevant proof as a ~easonable mind may accept as -adequate ~o 

.. 
support conclusion or fact; less than - p reponderance of evidence, 

but more than mere surmise, conjecture or specul a tion and 

constitut i _ng a rational basis fo r dec i sion, Stoker ·v . Tarantino, 

101 A.D.2d 651, 475 N.Y .S.2d 562 (3~ Dept. 1984), appeal d i smissed. 

63 N. Y. 2d 649 . 

DISCUSSION 

The Appe llant was admitted to t he Facil ity on - ■, 

201 9 , . for sh6r t-t erm rehabi l i tat ion following a f all which caused 

the Appel l ant to suffer a . At the time of 

his admission to the Facility, the Appellant required ass i stance 

with the ADLs of ambulating , transfer ring and bathing. • (Exhibi ts 

1, 2 , 3, 4; T . - 4:30, T . Ac kerman. 26 :46, T. Attaalla 37:53) . 

By ■, 2020, the Appellant had made sufficient 

improvemen~s in a ll ADLs areas and had no need f or s killed nursing 

care a t the fa~ility . The Faci l ity ' s Director of Rehabilitation, 

Ms . Lewiz At taal l a and Ms . Menucha Ackerman, RN, Nursing Director 
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both tes tified the Appel l ant has hit all the benchmarks for his 

physical and occupational t herap~ . Ms., At t aalla further testified 

the Appel l ant can ambul ate with a r ol l er walker without 

supervision. {Exhipits 1, 2, 3, 4; T Ackerman 27:11, T. Attaalla 

39 : 30) . 

M~ . - - the resident's soci al worker a t the Facility 

testified the Appe llant is bei ng discharged back to the community 

and in particular (Exhibits 2, 4, 5; T . - 4 :55, 

51:24). 

Impor tantly, Dr. Shoa Zaidi , the Medi cal Director at the 

Faci l i ty tes t i fied the Appellant does not require nursing home 

the attend ing physician o f the Appell~nt, Dr . Ogunfowora Olusegun, 

in his medical memo wrote thi Appe l lant .does not require t he l evel 

of medical care of. a nursing home . The Appel lant testified on h is 

own behalf and ·made it known he does not wani to be discharged 

b~cause he claims that he is not r eady with h i s ADLs and suffers 

from - pain, but he d id not provi de any meaningful medical 

justification to support his position that he must remain i n the. 

Faci lity. Therefore, the Facility has met its bur den of 

establishing val id grounds the discharge of the Appellant is 
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necessary becaus e t .he Appe l lant no l onger. needs nursing home care . 

10 NYCRR Secti?n 415 . 3(i) (1) (i) (b) . 

The discharge ·p lan to t _he cornrnuni ty a nd t o in 

particular, is appropriate . The Appellant does n o t wi sh to go to 

- . ·- because he wi l l have .. to share · a room, but he 

currently shares a room at the Facili ty without compl aint . The 

Appellant is abl e to make medica l appoint ment s outside of t he 

Fa.c il i ty and is . a l e rt , orien t ed and c an a mbulate i ndependent l y. 

(Exhibits 2,3,4). The discharge plan addr esses the me dical rieeds 

and p e r sonal car e ne~ds of t he Appel l ant post discharge . 10 NYCRR 

Section 415.3 (i) (l)'(vi). 

At a socia l worker wil l be ass igned to t he 

.Appellant to assist h i m r egarding housing , meals and medica t ions 

. ' 

i ncluding the pain medicat i on for h is - · The Faci l i ty will 

issue Appellant a r oller walker, as du~able medical equipment . 

In a ddi tion , t he Appellant's scripts and nec~ssary medical 

r e f errals will be made . The health care the Appe llan t may still 

require can b e provided on an out p~tient bas i s and does not 

r e quire nursing home p l a c ement. (Exh ibits 2 , 3 , 4 ; T. -

12 : 30 , T . Ackerman 2 7:1 5 , 27:49 , T. Zaidi 44 : 49, 45 :25 . ) . 
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The Facility has adequately p l anned for the Appe llant 's 

discharge. The facility act i ons sufficiently address the medical 

needs of tne Appe l l ant post discharge. 10 NYCRR Secti on 

415 . 3(i) (1) (vi } . 

'CONCLUSION 

The Cobble Hi l l Hea l th Center has proven that its 

determinat i on to discharge the Appella nt i s correct and the 

d i scharge plan is appropriate . 

DECISION 

. The a ppeal by Appellant i s t here fore OENIED . 

The fac i l i ty is authorized to d i scharge Appellant in 

accordance , 2020 Discharge Notice . 

This Decision may be appealed to a court of competent 

j u risdiction pursuant to Article 78 of the New York Civil Practice 

Law and Ru l es (CPLR). 

DATED: Al bany , New York 
October 14, 2020 
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Se;n D . 0' Brien J 

Administrative Law Judge 



To : Mr .--
c/o Cobbl e Hill Heath Cent er 
380 Henry Street 
Br ooklyn, New York 11201 

Ms. - - MSW, 
Social Worker 
Cobble Hi ll Health Center 

: 380 Henr y St r eet 
Brooklyn, New York 11201 

11 

~ 
i 
' i 

·! 
I 

i 
I 

I 
,; 

j 
I 
l 
I 
! 
I 

~ 




