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CERTIFIED MAIL/RETURN RECEIPT 

Carmelita Lowery, SW 
Buffalo Center for Rehabilitation 

and Nursing 
1014 Delaware Avenue 
Buffalo, ·New York 14221 

August 5, 2020 

-c/o Buffalo Center for Rehabilitation 
and Nursing 

1014 Delaware Avenue 
Buffalo, New York 14221 

RE: In the Matter of-- Discharge ~ppeal 

Dear Parties: 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cmg 
Enclosure 

Sincerely, 

~ ~tb1v--
James F. Hor n 
Chief Adminis rative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



STATE OF NEW YORK DEPARTMENT OF HEALTH 
-------------------------------------------x 
In the Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by 

Appellant, 

' 
from a determination by 
BUFFALO CENTER FOR REH~ILITATIO~ 
AND NURSING 

Respondent, 

to discharge him from a restdential health 
care facility. . 
------------ ·------------------------------x 

DECISION 

Hearing Bef ore : s·ean D. O' B'rien 
Administrative Law Judge 

Held via WEB EX 

Hearing Dat e : . . 

Parties : 

July 31 , 2020 

Buffalo Center for Rehab & Nursing 
By : Carmelita Lowery , 
Director o f Social Worker 

Pro Se 



JURISDICTION 

By not ice dated · 11111 • 2Q20 / Buffalo Center fo r 

Rehabilitation and Nursing (the Facility), a residentia l care 

facility subj ect to Article 28 of t he New Yor k Public Health Law, 

de t ermined to discharge/ t ransfer (the Appel lant) from 

the Faci lity . Jhe Appellant appealed the de t erminat ion to t he New 

Yor k State Department of. Health (the Department) pur suant to 10 

New York Codes Rules, and Regu l ations (NYCRR) Section 415 . 3(i) . 

HEARING RECORD 

Facilit·y Exhi bits : 1-6 

Facility Witnesses : 
Carmel ita Lowery, Director of Soci a l Wo r k 

K r 

Appellant's Witness: 

Resident ·soci al Worker 
agner, Direc~or of Therapy 

Fi nance Coordinator 
Diet Techn ician 
LPN, Resident Onit Manager 

Administrative Law Judge Exhibit 1·: Notice of Hearing with 
Discharge Notice 

A digi tal r ecord ing of the hearing was made part of the hearing 
record via WEB.EX. 
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ISSUE 

Has the Fac i lity ·established t h a t the deter mi nat i on to 

transfer /di scha r ge is cor r e c t a nd the discha rge plan f or the 

Appellant is app r opr i ate? 

. FINDINGS .OF FACT 

Citations in pa ren t heses refi r t o t es t imony (T . ) o f wi tnesses 

and exhibits (Exhibit) found persuasive in a rriving a t a particular 

fi ndi ng . Conflicting evidence, if any , wa s c onsidered and r ej e cted 

in fa vor of c i t ed e vidence . 

1 . Th e Appe llant is a ■ year- o l d ma l e who was admi t ted t o 

the Facility on - • 20 2 0 , f o r a shor t-term 

r ehabilita t ion with a diagnos i s of ·-

__ ) and 

- 40 : 39, T_. - 36:39). 

(Exhibit 1 ; T. 

· 2 . . By notice dated _ , 2 020 , the Faci lity ,determi ned 

to discharge t he ~ppellant on 11111 - 2020 , because his 

" ... heal th has i mproved . suff ic i ent l y .. . " so t ha t he no longe r 

needs t he services o f a skilled nursing faci l ity. (Exhibits 5 , . 

6; T . Lower y 9 : 10, T . - 12:30) . 
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.3. The Facil i ty determined to discharge the Appellant 

back to the community via the Department of 

Soci a l Servi ces (DSS) . (Exhibits 4 , 5, 6; T . Lowe ry 9:30, T. 

4. At the t ime of his admission to the Facility, the 

Appellant needed assistance in all of his Activities of Dai ly 

Living (ADLS/ incl uding ambul ating, t ransferring and bathing. 

The goal 6~ Appe l lant's short - t erm admission was to return 

the Appellant to the communi ty . (Exhibits 1 , 2 , 3 ; T. -

12 :15 , T. Wagner 20:08, T. - 36:39). 

5. The Appellant has completed his short-term 

rehabil i tation to the point where he no longer needs skilled 

, nursing care nor does he need assistance with his ADLs . 

(Exhibit s 2, 3, 4, 6·; T . Lowery 9:30, T. - 12 : 50, T . Wagner 

20:38) . 

6. The Appe~lant can take his own medications, self- direct 

and i s capabl e of ma king hi s own medical appointments . 

(Exhibits , 2, 3, 4; T. Lowery 9 : 20 , T. - 14: 12, T. -

27:00). 
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7 . The Appellant can ambul a _te up to - - -

fee t with a · roller wal ker without supervision . ' (Exhibits 2 , 3; 

T. Wagner 21: 54) . 

8 . The Appellant was referred to DSS f or· p l acement into 

its emergency housing /shelter p r ogram wher e he has lived 

previ ously: The Appe llant states he is not medically ready to 

b e d i scharged . (Exhibit 4 ; T . Lower y 9 : 45, T. - 40:30, -T. 

11111 45: 43). 

9 . I t is the professional opi nion of t he Appellant 's 

caregiv~rs at t he Fa6il i ty , including the Appellant 's Att~n ding 

Physician, the Direct or of.Social Work, Fac il ity Dieti tian and 

t he Facility's Director of Therapy , t hat discharg~ t o the DSS 

emergency housi ng/she l t e r program is appropria t e. (Exhibi t s 2, 

3 , 4 , 5, 6 ; T. Lowe r y 9:30, T . - 40:05, T . Wagner 20:17 , 

T . 11111 27 :00). 

10 . The Appellarit remains a t t he Facility pend i ng the 

out come of the appeal . 
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APPLICABLE LAW 

A res iden tial health care fac ility (a l so referred t o in the 

Department o f Health Rules and Regulations as a nursing home) is 

a f acil ity which provi des regular nursing, medi cal , 

r e h ~b il itative, and prof essi onal services to resident.s who do not 

requi re hospi t a l izatioh . Publ i c Hea l th Law Sections 2801 (2) (3); 

10 NYCRR Secti on 415 .2 (k). 

A resident may only be discharged pursuant to specifi~ 

p r ovisions of the Departmen~ of Health Rul~s and Regulatio n s (10 

NYCRR Section 415 . J[i)· (l] ) . 

The Faci l i ty alleges the App e llant ' s d i scharge is permissible 

pursuant t o 10 NYCRR Sect ion 41 5 (i) (1) (i) (a) (2), wh i ch s t ates in 

relevant part: 

Under 

t h e transfer 
because the 
suff iciently 
the services 

or discharge is appropriate 
resident 's health has improved 
so the residen t no longer needs 
provide d by the Facility . 

t he . hearing procedur~s at 10 NYCRR Section 

§415 . 3( i ) (2~ (ii), the Facil i ty bears the burden t o prove a 

dischar ge necessary and the discha r ge p l an i s a ppropriate . Under 

the New York State Adminis t rative Procedures Ac t (SAPA) Section 

30 6 ( 1 )', a decision in an administ r ative proceeding must be in 
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accordance wi th substantial evidence . Substantial evidence means 

such relevant proof as a r easonable mind may accept as adequate to 

suQport conclusion o r f~ct ; less than p r eponderance o f evidence , 

but mo r e · than mere surmise, con j ecture or speculation and 

con s t itut ing a rational basis for decis i on, St oke r v . Tarantino, 

101 A. D. 2d 65 1 , 475 N. Y. S . 2d 562 (3~ Dept . 1984), appeal dismissed 

63 N . Y . 2d 64 9 . . 

DISCUSSI ON 

The Appe llant was admitted to the Facil i ty on 

2020, for short term rehabi litation . Hi s medical condit ions 

include 111111 and At the time of his admission to 

the Facility , the Appel l ant requi red assistance with t h e ADLs of 

ambulat i ng, transferrihg and bathing. (Exhibits 1 , 2, 3; T . Wagfier 

20 : 17) . 

: By - 2020, however , the Appe l lant had made sufficient 

improv ement s in al l ADLs a r eas and had no need for s killed nursing 

care at the facil ity . The Facility's Director of Therapy, Ms. 

Karen Wagner , t est i fied the Appel lant has hit a l l t he benchmarks 

for his physical and occupat i onal · therapy . . Ms. Wagner further 

testified the Appe l lant can a.mbulate up to . fee t with a r o l ler 

walker without supervision. (Exhibits 2 , 3 ; T. Wagner 21 : 54) . 
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Ms . - t he res i dent ' s socia l worker a t the . 

Facility t estif ied the Appe l lant is being discharged back to t h e 

community and to, the DSS eme r g e ncy housing/shel ter .program whe r e 

the Appellant has liv ed previous ly . (Exh ibi ts 1, 5 ; T . -

13 : 52). 

The Fa~i l ity a ttempted t o work with the Appel l ant to assist 

the Appellant post discharge and several Ass i sted Living 

Faci l ities (ALFs) were contacted, but the Appellant . was not 

accepted at t he ALFs due to the Appellant 's pas~ - - · 

(Exhibit 4, T . - 13 : 00 , 15: 30) . 

Importantly, t he Appe llant 's a tt ending physici an at t he 

Facility s tated the Appel l ant, " .. . is_ medical l y stable now he 

[Appellant ] could b e discharge[d] to DSS hous i ng uni t for p lac~ment 

and/or shelter . n (Exhibit 6) . The Appel l an t tes tified on his own 

behalf ~nd made it known he does want t o b e discharged because he 

feels that he is not r eady, b ut t he App~llant d i d not provide any 

medical proof to suppor t his pos i t i on . Therefore, t he Faci l ity has 

met its burden of establishing valid grounds for discharge. 10 

NYCRR Section 41 5 . 3(i} (1} {i) (b } . 
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The discharge plan to the community and to the ·DSS emergency 

housing/shel ter program is appropriate . The discharge • plan 

addresses the medical needs, dietary and personal care needs of 

the Appellant post discharge . (Exhibit 4, T . Lowery 9 :4 5, T . -

13 : 52, T. 11111 33:33). 10 NYCRR Section 415 . 3(i) (1) (vi). 

The Appellant wil l be discharged to DS S where a socia l 

worker will be assigned to the Appellant to his assist him 

regarding housing,·mea l s, and food stamps. The Facility wi l l 

issi,1e to the Appellant a ro l ler walker, as durable medical 

equipment . In addi t ion, the Appellant 's scripts and necessary 

medical r e f e r rals will be made to a l ocal pharmacy and community 

heal th center . (Exhibi t 4 ; T. - 14 : 12, T. Wagner 22 : 00). 

As part of the Fabi lity'i discharge p lan development, 

social worker staff at tempted to contact Appel lant 's - · as a 

discharge resource, but t he Appe llant's - never returned 

the social workers ' phone calls . Also, an attempt was made by 

Facility social workers to w~rk with the Appel lant 's - as 

a discharge resource . Unfortunatel y, the Appellant ' s - is 

homeless and is not a v iab l e resource. Final l y, the Appe l lant 
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cannot be discharged t o a p rivate apartment because he l acks 

sufficient income, nor can the Appel lant be p laced at ALFs d ue 

to h is history o f (Exhibit 4; T . - 40 : 30, T . 

- 35 : 43) . 

Taken together , t he Facili ty ha$ adequate ly planned f or the 

Appe llant' s dischar ge. The Facility' s actions suffic iently 

·a d d r ess the medical needs of the Appe llant post discharge . -1 0 

NYCRR Section 415.3(i)(l)(vi). 

CONCLUSION 

The Buffalo Center f or Rehabil itation and Nursing Center has 

proven that its dete rmi.nation · to discharge the Appellant was 

correct and the discharge plan is a ppropriat e. 

DECISI ON 

The a ppeal by App ei1ant is therefore DEN~ED. 

The Facility is a uthor ized to di scharge Ap pell ant in 

accordance with the _ , 2020, Di scharge Notice . 



-Th i s Decision may be appealed to a court of competent 

j urisdiction pursuant to Article 78 of the New York Civil Practice 

Law and Rules (CPLR) . 

DATED: Albany, N~w York 
August 5 , 2020 · · 

To : Mr. 

A~inistrative Law Judge 

c/o Buf falo Cente r f or Rehabi l itation a nd Nursing 
1014 Delawar e Avenue 
Buf fal o, New York 14209 

_Ms . Carmel i t a Lowery, 
D1rector of Social Wor k 
Buffal o Center fo r Rehabilitation and Nurs i ng 
1014 Delaware Avenue 
Buffalo , New York 14209 

11 




