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STATE OF NEW YORK 
DEPA'.RTMENT OF HEALTH 

In the Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by 

--
Appellant, 

from a determination by 

Fairview Nursing Care Center 

Respondent, 

to discharge her from a residential 
health care facility. 

He~ring Before: Natalie.J. Bordeaux 
Administrative Law Judge 

Held at: · 

Hearing Date: 

Parties: 

Faiiview Nursing Care Center 
69-70 Grand Central Parkway 
Forest Hills, New York 11375 

J anuru.y 17, 2020 

Fairview Nursing Care Center 
69-70 Grand Central' Parkway 
Forest Hills, New York 113 75 

DECISION 

~y: Sheila Mathew, Director of Social Work 

· Pro Se 



lllllltFairview Nursing Care Center Decision 

JURISDICTION 

By notice dated , 2019, Fairview Nursing Care Center (Facility), a 

residential health care facility subject to Article 28 of the New York Public Health Law, 

determined to discharge (Appellant). The Appellant appealed the discharge 

· determination to the New York State.Department of Health (Department)'.pursuant to 10 

'NYCRR § 415.3(i). 

· Facility witnesses: 

Facility exhibits: . 

Appellant witnesses: 

HEARING RECORD . 

Aura Panganiban; Social Work Coordinator 
· Merced J arina, Director of Rehabilitation 

Pamela Sosing, Ntirse·Manager 

1-9 

, Appellant (by telephone )1 

The notice of hearing, discharge notice, and the accompanying cover letter were marked as ALJ 
Exhibit I. A digital recording of the hearing was made. .. \ 

ISSUES 

Has Fairview Nursing Care Center established that its determination to discharge the 
Appellant was correct and that its discharge plan was appropriate? 

FINDINGS OF FACT . 

1. The Appellant is a■-year-old female who was transferred from- Hospital to the 

Facility on- 2019 for s.ho11-te1m rehabilitation for a 

sustained in a 

2. By notice dated 

effective 

. (Exhibit 6.) 

2019, the J:a~ility determined fo discharge the Appellant, 

2019, because 4er health has improved sufficiently that she no longer 

1 Although the Appellant was advised of the time and place of this hearing by notice dated January 7, 2020, she 
contacted the Bureau of Adjudication less than one hour before the scheduled start time to explain that she was 
physically unable to attend the hearing. As an accommodation, -the Appellant was permitted to pru.ticipate by 
~elephone. (Recording@ 0:55.) · 
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. ~airview Nursing Care Center Decision 

requires the services provided by the facility. The notice advised the Appellant that she would 

· be discharged to Shelter - located at 

where she had stayed before her hospitalization and admission to 

Fairview. (Exhibit 1; Recording @7:27.) 

3. The Appellant does not require skilled nursing care and is independently able to perfo1m 
. . 

activities of daily living with use of an assistive device for ambulation. (Exhibits 6-8; Recording 

@21:50.) 

4. The Appellant's ciinical record contains docu~entation from the Appellant's physician 

and interdisciplinary care team that the Appellant's condition has ~proved such that she no 

longer requires the services of a skilled nursing facility and that her discharge to the she.Her is 

appropriate. (Exhibits 2, 3.and 5.) 

5. On 2019,..the Appellant was discharged and transfen-ed to- Upon 
. . 

entering - she advised intake staff that she could not climb stairs. Later that day, she was 

transported to Shelter in where she continues to ~tay. 

(Recording@ 25:24.) 

6. On December 9, 2019, the Appellant requested this hearing to contest.the Facility's 

discharge deteonination. 

APPLICABLE LAW 

A residential heath care facility (also referred to in the regulations as a nursing home) is a 
' . 

· • facility which provides regular 1?-ursing, medical, rehabilitative, and profe~sional services to 

residents who do not'requir~ hospitalization. Public Health Law§§ 2801(2)-(3); 10 NYCRR § 

415.2(k). 
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llllllltFairview Nursing Care Center Decision 

Department regulations at 10 NYCRR § 415.3(i) describe the transfer and dis.charge 

rights of residential health care facility residents. They state, in pe1tinent part: 

(1) With regard to the transfer or discharge of residents, the facility shall: 

(i) permit each resident to remain in the facility, and not transfer or discharge the 
resident from the facility unless such transfer or discharge is made in recognition 
of the resident's rights to receive considerate and respectful care, to receive 
necessary care and services, and to pa1ticipate in the development of the 
comprehensive care plan and in recognition of the rights of other residents in the 
facility: 

(a) the resident may be transferred only when the interdisciplinary care 
team, in consultation with the resident or the resident's designated 
representative; determines that: 

*** 
(2) the transfer or discharge is appropriate because the resident's 
health has improved sufficiently so the resident no longer needs the 
services provided by the facility; 

The residential health care facility must prove by substantial evidence that the discharge 

was necessary and the discharge plan appropriate. 10 NYCR,R § 415.3(i)(2)(iii)(b); State 

Administrative Procedure Act§ 306(1). 

· DISCUSSION 

By notice dated 2019, the Facility dete1mined to discharge the Appellant 

that same day because her health has improved sufficiently that she no longer requires the 

services provided by the facility. (Exhibit 1.) The Appellant requested this hearing two weeks 

after she was discharged to contest the discharge and the discharge plan. (Recording@ 3 :05.) 

The Appellant had been admitted to the Facility on-2019 for short-term 

rehabilitation to restore her functional mobility after 

(Exhibits .6-9.) She received physical and occupational therapy at the Facility six days each 

week. After ambulatory surgery on - 2019 for the and 

to repair her , the Appellant temporarily experienced 
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lllllll'Fairview Nursing Care Center Decision 

further reduction in her functional abilities. Pursuant to physician's orders, the Appellant was · 

not allowed to bear weight on he-. Once her - surgeon cleared.this restriction 

from her rehabilitative therapies, the Appellant made steady gains. (Exhibits 7 and 8; Recording 

@ 11:53.) 

One major objective of the Appeilant's rehabilitative therapies was to ensure that she 

would be· able to climb. flights of stairs independently in order to safely return to hei·­

lll accommodations at - upon discharge. (Recording@7:27, 17:07.) By­

the· Appellant was independently capable of performing all activities of daily li':'ing, using a cane 

for ambulation and climbing up to two flights of stairs. (Exhibit 7; Recording@ 16:05.) · 

The Appellant's medical conditions were stable well before the date of discharge. She 

received antibiotic therapy on 2019, which was completed by the end of that 

· month. From- onward, she did not receive skilled nursing or specialized medical care 

from Facility staff. Although she received an 

- in- this was administered as a preventive measure which may be 

administered in an outpatient setting. (Exhibit 6; Recording@ 19:47.) 

After the on - the Appellant was prescribed pain 

for 

management medication which she continued to take daily. Her , which was the 

basis for her short-term rehabilitation stay, healed. (Exhibit 4.) The Appellant is able to access 

her medical care, including- and pain management, in the community. (Recording@ 

17:55, 21:23.) 

DuriIJ.g the hearing, the Appellant agreed that her health conditions do not need to· be 

managed in a nursing home set!ing. (Recording @36: 12.) However, she stated that she 

experienced painkillers that she was receiving at the Facility, which 
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lllllllt'FairviewNursing Care Center Decision 

, 
subsequently required treatment at a hospital. (Recording @ 32:00.) She expressed 

dissatisfaction with her access to health care and medications post-discharge. (Recording@ 

38:56.) 

'Before she was discharged, the Appellant received written instructions to promptly 

schedule an appointment with her community physician. to ensure continuity of care. (Exhibit 5.) 

The Appellant has also had a community-ba~ed social worker before, during and after her stay at 

the Facility to assist her with any questions regarding coordination of care. (Recording @ 

30:00.) The Facility.has established that the Appellant's health has improved sufficiently so that 

she does not require the services provided by the Facility. 

In accordance with the 

discharged to- a 

, 2019 discharge notice,. the Appellant was 

shelter in the 11111 where she had stayed 

before her hospitalization and sh01i.:.term rehabilitation. (Recording@ 7:27.) That same day, 

however, she was transfened to Shelter in- and assigned a 

bed on the. floor. (Recording@26:43.) The Appellant has continued to stay at this shelter 

since her discharge and even paiiicipated in this hearing by telephone from that ~ocation. 

(Recording@23:43.) 

The Appellant express~d disagreement with the location to which she wa~ discharged and 

"the way" in which she was discharged. (Recording@3:05.) Despite acknowledging that she 

received and signed the discharge notice, the Appellant claimed that other options were not 

explained to her and that she did not understand the discharge process. (Recording@ 24:23, 

34:08.) 

\3/hile the Appellant may have felt overwh~lmed when advised that she would be 

discharged, the record reflects that the Facility made continued efforts to discuss discharge 
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IIIIIIJFairview Nursing Care Center Decision 

planning with her during the two months leading up to her discharge. On 2019, 

the Appellant advised Facility Director of Social. Work Sheila Mathew that she did not want to 

return to - and would prefer a different shelter. She also stated that she did not want to be 

discharged to a family member's home. After that conversation, the Appellant refused to discuss 

discharge planning for several weeks, despite repeated attempts by staff in multiple disciplines to 

engage her in such discussions. On the Appellant advi~ed Facility psychologist Dr. 
Brody that she did not w~t to return to - and did not know if discharge to her_ 

home was feasible. She als·o asked for.pe1mission to remain at the Facility until her next 

appointment with the- su_rg~on. The Facility complied with that request (Exhibit 6.) 

After returning from a follow-up ·appointment With her-surgeon on­

■ the Appella~t attended a discharge planning ineeting with her interdisciplinary care team. 

The Appellant's case manager informed the Appellant of a possible discharge to an assisted 

living facility instead of a shelter. The Appellant dismissed this option because she was. 

unwilling to use her Supplemental Secu,rity Income (SSI) towards the cost of her stay. (Exhibit 

6.) With the elimination of all alternatives, the Facility determined to discharge ~he Appellanrto 

Stadium. 

During the _hearing, the Appellant asserted that intake staff at - refused to accept 

her when she was transported there and that Facility sooial workers wereinfo.rmed that she could 

not be discharged to that shelter. (Recording@25:24.) The Appellant's account of the incident 

is incomplete. Although ·Facility Social Work Coordinator Aura Panganiban confirmed 

receiving a phone call from - shortly after the Appellant's discharge regarding its 

inability to accept the Appellant because she tol? them that she could not climb stairs, Ms. 
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IIIIIIIFairview Nursing Care Center Decision 

Panganiban was previously given explicit instructions from the shelter system that the Appellant 

was to be transpo1ted to - upon discharge. (Recording@27:50.) 

On - 2019, in adherence to current requirements instituted by the New ~ ork 

City Department of Homeless Services (DHS), Facility social workers submitted an electronic 

health care facility referral application to - seeking approval for the Appellant to be 

discharged to - After the appli~ation to return the Appellant to - was accepted, 

Ms. Panganiban inquired as to whether the Appellant could be referred to a shelter with better 

elevator access. - Social Services Direct01; advised the Facility that the Appellant was. 

required to return to - because it was listed as her "official shelter." If, upon Appellant's 

arrival, - intake staff deemed the Appellant's placement inappropriate, - would 

notify its DHS ad_ministrator, who would then find a bed for the Appellant in another shelter. 

(Exhibit 9.) 

The shelter-refe1ral process worked exactly as Ms. Panganiban was advised. Contrary to 

the Appellant's claims, the Appellant was not determined to be medically inappropriate for 
{ . 

shelter placement. She was instead quickly transported to and accommodated at another shelter 

with an available bed· on the. floor to ensure easier access. · 

The Facility clearly did not rush to discharge the Appellant. She had not needed skilled 

care for ·several months before discharge, and approval for her discharge to - had been 

given in - Staff made multiple attempts to engage the Appellant and identify an 

agreeable discharge location-and she consistently refused to cooperate. The Facility abided by 

the Appellant's request to postpone her discharge until after her - surgeon appointment 

on Staff from the nursing, social work, and rehabilitation disciplines met with the. 
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lllllll'Fairview Nursing Care Center Decision 

Appellant ~o orient her only after she retwned from that appointment and staff received 

confirmation from the surgeon that her-had healed. ·(Exhibit 4.) 

The Facility fulfilled its responsibilities toward the Appellant, a short-term rehabilitation 

patient. A.s a skilled nursing facility, it successfully assisted the Appellant with regaining her 

physical independence to effectuate a safe return to the community. The Facility provided her 

with sufficient orientation and preparation to ensure a safe and orderly discharge in the form of a 

dischai:ge plan which addressed her medical needs and how those would be met after discharge. 
. . . . . 

10 NYCRR § 415.3(i)(l)(vi). 

Despit~ multiple efforts to encourage her to participate in discharge planning efforts, the 

Appellant rejected alternatives to shelter placement without proposing other options. As • 

evidenced by DHS.' acceptance of the refenal application, the Appellant meets the criteria for 

shelter placement set forth in 18 NYCRR § 49L4. These circumstances establish that the 

Facility's discharge plan was appropriate. -It is now the responsibility ofDHS to assist the 

Appellant with identifying permanent housing solutions. 

DECISION 

Fairview Nursing Care Center has established that its determination to discharge the 
Appellant was correct, and that.its discharge plan was appropriate. . 

Dated: January 29, 2020 
Menands, New York 
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