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Decision is final and binding. 
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The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 
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STATE OF NEW YORK 
DEPARTMENT OF HEALTH 

In 1he Matter of an Appeal, pursuant to 
10 NYCRR § 415.3, by 

Appellant; 

from a determination by 

Ferncljff Nursing Home 
Responden1, 

to discharge him from a residential 
liealth care facility. · 

DECISION 

Hearing Before: Natalie J. Bordeaux, Adm~strative Law Judge 

Westchester Medical Center · Held at: 

Parties: 

Also appearihg: 
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-mclilfNutsing Home Decision 

JURISDICTION 

Femcliff Nursiµg Home (the Facility), a residential p.ealth care facility subject to Article 

28 of the New York P~blic Health Law, determined to dischar~ (the Appellant). 

The Appellant appealed the discharge detenniilation to the New York State Department of 

Health (the Oepartm~nt) pursuant to 10 NYCRR § 415.3(h). 

Fa~ility witnesses: 

Facility exhibits: 

~ppellant witnesses: 

AppeUal)t exhibits: 

ALJ exhil;>itsi 

HEARING RECORD 

Alicia O'Keef~. Nev/Unit Coordinator 
· Dr. Anthony Lechich, Medical Director, ArchCare 

1-6 

ppeilant's-ancl Attorney-in-Fact 
Dr. Mitchell S. Nobler, Unit Chief; B3 Inpatient Care, Westchester 
Medical Centt!r (WMC) 
Dr. Stephen Ferrando, Directory.of Psychiatry, WMC 
Denise Davis, WMC Behaviorar'I-!ealth Center Director of Nursing 

A-E 

l-II 

A digitaj record4lg of tlie hearing was made. 

ISSUES 

Has Femcliff NwsingHome established that the Appellant's di.$cruµ-ge was necessary 

and the discharge plan appropriate? 

FINDINGS OF FACT 

1. The Appellant is year-old male who was ~duiitted to Femcliff Nutsing Honie 

on 2018 for long-term care specializing · Although the 

., the Appellant was placed on a Facility has a residential unit fi 

general skilled-nursing unit. (Exhibit 2; Recording@ 20:45.) · 
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Occ!sioi:l 

2. The Appellant's diagnosis of has triggered bouts o 

(Recording @ 59:57.) 

3. On- 2918, the Appellant was transported after the Appellan 

(Exhibits 1 and 4.) 

4. was infonned that the Facility would not allow the 

Appellant to return. (Recording @ 39:22.) 

5. The Facility fai1eo to advise the Appellant and his designated representative that the 

Appellant. was being discharged and failed to provide a discharge plan for the Appellant. 

(Recotding@ 16:18.) 

6. The Appellant has neither a medical no need for continued hospitalization. 

(Recording @ 1:07:06; 1:13:00; l:3_8;45.) 

7. A hearing was held on November 9, 2018, during which the Facility was directed to 

readmit the Appellant to the next available semi-private bed. (Recording @ 1: 55:00.) This 

written decision is the final administrative detennination regarding the appeal. 

APPLICABLE LAW 

A residential heath care facility (also referred to in the regulations as a nursing home) is a 

facility which provides regular nursing, medical, rehabilitative, and professional services to 

residents .who do not tequir~ hospitalization. PHL §§ 2801(2)-(3); 10 NYCRR § 415.2(k). 

Department reguJations at 10 NYCRR § 415 .3(h)(l )(i) describe the permissible bases 

upon which a residential health care facility may transfer or discharge a resident The residential 

health care facility must notify the resident and a desjgnated representative, if any, of the transfer 

or discharge and the reasons for the move in writing. Such notice must be provided no later than 
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~cliffNwsing Home Decision 

tlte date on which a detennination was made to transfer or discharge the resident, 10 NYCRR §§ · 

415.3(h)(l)(iii)-(iv). 

DISCUSSION 

The Appellan~ was admitted to the Facjlity on 2018 for fong-tenn care of 

Sinpe hi~ adm.i13sion, the Appellant h_as had-pisodes o · 

five ofwhjch have resulted m the Appellant's transfer to an acute care 

hbspital for evaluatio~. (Exhibits 1, 2 ·and 3.) 

0 18; the AppeUant was transported 

When 

staff advised the Facjlityp~o,8 that the Appellant's condition 

w~ stable and that he Wa$ re~dy to return to the .rt~sing home, the Facility refused to allow the 

Appellant to return. (Recording @)9:22.) The Facility provided no notice to either the 

Appellant or his ·s designated representative pursuant.to IO NYCRR § 415.2(:f)(l)) of 

its refusal to re-admit the Appellant. (Recording@ 16:18.) . 

In ~ditjon, the Fatj.Iity h?S devised no dis9h.arge pJatt for the Appellant Dr. tecJ:iich, the 

Facility's Medical Director, confinned that the Appellant's continued stay a rany oth~r 

acute care hospital is not appropriate. However, he also insisted that the Appellant cannot sefely 

remain at the Facility because he presents (Recording @'34:35; 

52:37.) Both ,Dr. L~chich @nd. Facili:ty Social Work Coordinator Alicia O'Keefe seek 

as.sis1$1ce to obtain placement for :th~ Appellant at· 

uni.t, possibly at ospitaL (Recording@7:10; 34:45; 40:48.) These statements 

belie the requirements set fqrth in 10 NYCRR § 4 l 5.3(h)(l )(vi). It is n 1egal 
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-emcliffNursing Home 

o~ligation to procure a suitable dis~harge plan for the Appellant. The Facility bears 

. responsibility for the Appellant's care and any ruscharge planning. 

Decision 

Before his admission to the Facility, the Appellant had undergone a Level II pre­

admission screening and resident .review (P ASRR), a process for patients ~th mental health 

· illnesses seeking nursing facility admis~ion, 42 CFR Part 483. Th~ Level II screener determiiled 

that nursing home placemep.t (rath~r than placement at ospital as is currently 

su~g~sted) was appropriate for the Appellant. No subsequent L~vel II screening ~ oc~urre4. 

(Recording@ 52:57.) 

Tiie Faciljty's speoulatio.n regarding the propriety of the Appellant's placement in a 

bospi4tl is not supported by the record. The Appellant's-tendencie~ are 

the result of (Recon;ling @ 59:38: 1 :24: I I.) Dr; Mic.hell 

Nobler; WMC's Unit Chief at the Behavioral HeaJtli Cent~r Inpatient Uni~ testified that 

tnmsfemng the Appellant to hospital is inappropriate and stated that the.Appell@t 

wo:uld not be accepted by any such hospital because he does not meet t;he admission criteri~. Or, 

Nobler assert~d th~t the Appellant cannot receive adequate ~eatment in ~t when 

his primary diagnosis is 

ecording@ 1:03:09.) 

Dr. Nobler and Dr. F~rrando (WMC's Director of Psychiatry) both confirmed that the 

Appellant will not benefit from continued hospitalization as he bas neither a medical nor a 

need for hospital intervention. Adjustments to the Appellant's medications and 

attempts to modify the Appellant's behavior (to the extent such are needed), are functions that 

Facility staff may perform. Dr. Noblet expressed concern for continuing to strengthen the 

Appellant's edications. He explained th has·found 119 change in the 
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-emcliffNursing Home· Decision 

Appellant's b~havi()r based upon the hospital's a()ministration of different combinations of 

med1c~tions, some of which are being used for "off-labei" purposes. Further a~~ntation of the 

Appellant's-mi:;djeation regimen constitutes a whic ds 

wholly inappropriate as a means of addressing the Appellant's behavior. (Recording@ 59:38.) 

The Facility was required to advise the Appellant and his designated representative in 

writing that he Wa$ being disch~ged, and the reasons why he was being discharged; 10 NYCRR 

§ 4l5.3(h)(l)(iii). Neither the Appellant nor his designated representative wf;re affor~e4 s:uch 

noti~e. Fur(he.nnore, the Appellant's discharge t an acute care hospital, is not an 

appropriate discharie plan. While the Facility is legally authorized to remove the Appellant 

from its premises for_ medical evaluation and treatment, there is no legal-authority for the Facility 

to refuse.to re-admit the App·ellant after he is cleared by the evaluating hospital to be able to 

return'. The Facility's dete.qnination fails to comport with regulatory requirements and is not 

sustained. 

DECISION AND ORDER 

FemcliffNursing Home has not established that the Appellant's discharge was necessary 

and the discharge plan appropriate. 

Fen:icliff Nqrsing Ho01e is directed to readmit the Appellant to tlie first available semi., 

private bed prior to admitting any other person to the facility, pursu~t to 10 NYCRR .§ 

415 .J(h)(2)(i)( d). 

Dated: Novem,ber 14; 2018, 
· New York, New York 
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Natalie J. Bordeaux 
Administrativ~ Law Judge 




