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STATE OF NEW YORK: DEPARTMENT OF HEALTH 
-------------------------------------------x 
In the Matter of an Appeal, pursuant to 
10 NYCRR § 415 .3, by 

Appellant, 

from a determination by DECISION 

HOPKINS CENTER FOR 
REHABILITATION AND HEALTHCARE 

Respondent, 

to discharge him . from a residential health 
care facility. . 
--------------------------------------. ----x 

Hearing Before : 

Held at : 

Heari ng Date : 

Parties : 

Matthew C. Hall 
Administrative Law Judge · 

Hopkins Center for 
Rehabilitation and Heal thcare 
155 Dean Street 
Brookl yn , New York 11217 

August 2 , 2018 

Hopkins Center for 
Rehabil i t a t ion and Healthcare 
By: Susan Rice 

Pro Se 



JURISDICTION 

By notice da t ed 2018, Hopkins Center f or 

Rehabilitation and Healthcare (t he Faci lit y), a residentia l care 

faci lity subject· to Article 28 of the New York Public Health Law, 

deter mined to discharge (the Appellant) f r om the 

Facili ty. The Appellant appealed t h e discharge determinati on to 

the New Yo r k State Depart ment of Health (the Department) pur suant 

t o 10 New York Codes , . Ru l es , a nd Regulations (NYCRR) § 41 5. 3(h) . 

ALJ Exhibits : 

Facility Exhibit s : 

Facility Witnesses : 

Ap pellant Exhibits: 

Appellant Witness : 

HEARING RECORD 

I - Notice of Hearing 

1 -
2 -
3 -
4 
5 -
6 -

Discharge Notice 18) 
Physical Therapy Discharge Summary 
Physical Therapy Evaluation 
Adv erse Det ermination~ 8) 
Discharge Note/Diag~os i s 
Occupational Therapy Di scharge Summary 

Susan Ri ce - Nursing Home Administrator 
Alexander Guillera - Physi cal The r api st 
Stephanie Jeanty - Soci al Worker 
Cheryl Bonham - Occupational Therapist 
Miro Lati, M. D. - Att ending Physici an 
Leslieanne Adams - Director of Nursing 

A - Consultant ' s Opinio~ 
B - Note from Phys i c i an - 18) 

Appel l ant testi fied on his own behal{ 
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I SSUES 

Has the Facility es t ablished that t he determination to 

discharge the Appe llant is correct and that i ts d ischarge p l an is 

appropriate? 

FINDINGS OF FACT 

Ci t ations in par entheses r efer to t e s timony ("T ." ) of 

witnesses and exhibits ("Ex . ") found persuasive in arriving a t a 

par t icular find ing. Confl i ct i ng evidence , if any, was considered 

and rejected in favor o f cited evidence . 

1 . Th e Appellant i s 

the Facilit y o 

rehabilitation for a 

year - otd man who was ·a dmi t ted to 

for 

(Ex. 2, T. Rice) . 

2 . The Fac ili t y determined to d isc harge the Appel l ant to a 

shelter located at 

(Ex. 1). 

3 . Upon admission to the Facility, the Appellant required 

skilled nursing care f or r ehabi l itation after surgery to 

Initially, the Appellant could not a mbul a t e without 

ass istance, could no t trans fe r himself in and out o f b ed, and cou ld 

not ascend or d e sce nd He a lso nee d ed assistance 
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with a ll his Activities of Daily Living (ADLs) . (Ex . 2, T. 

Guil l era) . 

4. After physical and occupational therapy at the Facility, 

the Appellant is now able to ambul a t e up to 100 feet, can t ransfer 

in and out of bed, and can ascend and descend up to 15 stairs, all 

with only a "stand- by" assist for safety. (Ex. 4, T . Guillera, 

Bonham} . 

5. The · Appel l ant is currently independent in his ADLs . (Ex 

4 ., T . Bonham) . 

6 . It is t he professional opinion of Appellant's caregivers 

a t the Fac_ility; including the Facility' s Attending Physician, 

that discharge to t he community, including a shel ter , is 

appropriate for Appellant. (Ex. 6 , T. Lati, Bonham} . 

7 . By not ice dated 

discharge t he Appellant on 

018, the Facility determined to 

2018 bec·ause t h e. resident's 

"health has improved sufficient'iy to al l ow a more immediate 

transf er or discharge . " (Ex. 1). 

8 . The Appellant remains at the Facil ity pending the outcome 

o f this appeal. 
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APPLICABLE LAW 

A residential health care facility (also referred to in the 

Department of Health Rules and Regulations as a nursing home) is 

a facility which provides regular nursing, medical, 

rehabilitative, and professional services to residents who do not 

require hospitalization. Public Health Law§§ 2801.(2) (3); 10 NYCRR 

§415.2(k). 

A resident may only be discharged pursuant to specific 

provisions of the Department of Health Rules and Regulations (10 

NYCRR 415. 3 [h] [1]). 

The Facility alleged that the Resident's discharge is 

permissible pursuant to 10 NYCRR § 415.3(h) (1) (i) (a) (2), which 

states: 

Under 

The transfer 
because the 
sufficiently 
the services 

or discharge is appropriate 
resident's heal th has improved 
so the resident no longer needs 
provided by the Facility. 

the hearing procedures at Title 10 NYCRR 

§415. 3 (h) (2) (ii), the Facility bears the· burden to prove a 

discharge necessary and appropriate. Under the New York State 

Administrative Procedures Act (SAPA) § 306(1), a decision in an 

administrative proceeding must be in accordance with substantial 

evidence. Substantial evidence means such relevant proof as a 

reasonable mind may accept as adequate to support a conclusion or 
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fact ; less t han p reponderance o f evidence , but more tha n mere 

surmi se , con jec t ure or specul at i on and constituting a rational 

bas i s f or decis i on , St o ker v . Tarantino , 101 A. D. 2d 651 , 4 7 5 

N.Y. S . 2d 562 (3~ Dept . 1984) , appea l dismissed 63 N. Y. 2d 6 49. 

DISCUSSION 

Reason for Di scharge 

Rega r d i ng whe t her t he res i ~ent's health i mproved suf f i c i ent l y 

and t he resident no longer requi re s t he servi ces o f a skilled 

nursing f acility: 

The App e l l ant was admi t ted to the Facility on - 2018 

f o r subacute rehabilitati on aft e r a The 

Appellant complete d sub-acut e r e habi l i tat ion and during his time 

at t he Facilit y , his heal t h i mproved to t he poi nt where he no 

longer needed reh a bil itation . 

Susan Rice, the Nur s i ng Home Adminis t rator , testifi ed that , 

upon admission to the Facility, the Ap pellant was unable to walk 

or cl i mb up or down stairs o n h is .own . He needed help getting 

into and out of bed, and he need e d ass i s t ance i n his ADLs . After 

therapy , however, the Appe l lant is now able to walk over 100 f eet , 

and c l imb a nd descend ·more than 15 steps with onl y a stand- b y 

assist . ·The Appel l ant i s also now i ndependent in h i s ADLs . Th i s 
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was corroborat ed by the Director of Nursing, Leslieanne Adams. I t 

was also corroborat ed by the Appellant himself . The Appellant did 

not deny that he made significant improvements during his time at 

the Facility . He admitted that he could walk by, himself and that 

he could tend to h is ADLs alone . The Appellant did feel, however, 

that a f ew more weeks in the Facility would benefit him greatly. 

With surgery being planned to n the 

near future, the Appellant felt that more time rehabi litating h i s 

woul d provide him the strength he would need to adequately 

endure his in a short period of time. (Ex 

6, T . Appellant ). 

However, Dr . Milo Lati, the Faqility's attending phys i cian 

testified that "There is nothing left for us to do for him here, 

medical ly ." He stated that the Appellant's condition has improved 

t o a level t hat he no longer needs s killed nurs i ng care and that 

he can appropriately be discharged to the community . When asked 

i f the Appellant required any type of inpatient treatment, .Or. 

Lati stated, "No. He can be treated on an outpatient basis." (Ex. 

5, T. Lati) . 

Accordingly, the Facili ty has proven that. the resident's 

health has improved sufficientl y and the resident no l onger 

requi~e(s) the services of a ski l led nursing facil i ty . 
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Discharge Location 

The Appellant admits that he cannot stay . a t the Facility 

"forever," b ut h~.desires t o remain at the Facility until his 

is scheduled. Further , he is concerned about being 

d i scharged shelter because he f eels "that he won't 

be able Prior to 

his 

her home . 

however . · 

surgery , the Appellant lived with his in 

That option is no longer a va ilabl e to the Appel l ant, 

(T . Appellant ) . While the App ellant 's pos ition · is 

understandabl y d ifficul t, t hese are not appropriate reasons to 

r emai n in a s killed n ursing fac i lity . The Appellant i s entitled 

to and encouraged to pursue o ther living arrangements . However , 

the Facility has prov~n that its plan to discharg e the Appellant 

to a shelter is appropriate . 
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DECISION 

Hopkins Center for Rehabi l itat i on and Healthcar e has 

established that its dete rmination to discharge Davi d Brown was 

correct, and that transfer tp a shelter is appropriate. 

1. Hopkins Center fo r Rehabilitation and Heal t h care is 

authorized to discharg 

its discharge pl an on 

n accordance with 

2018. 

2. This decision may be appealed to a court of competent 

jurisdi ct i on pursuant to .Articl e 78 o f t he New York Civil 

Practice Law and Rules. 

DATED: Albany, ·New York 
August 17 , 2018 liztrvt:: · r 44/ 

MATTHEW C . HALL ( 

To: 

Administrative Law Judge 

r foi Rehabilitat i on and Healthcare 
155 Dean Street 
Brookl yn , New York 11217 

Susan Rice, Nursing Home Administrator 
Hopkins Center for Rehabilitation and Healthcare 
155 Dean Street 
Brooklyn , New · xor k 11217 
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