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CERTIFIED MAIL/RETURN RECEIPT 

Angela C. Bellizzi, Esq. 
General Counsel, Cessna Care 
Peninsula Nursing and Rehabilitation Center 
225 Crossways Park Drive 
Woodbury, New York 11797 

RE: In the Matter o 

Dear Parties: 

July 20, 2018 

Georgeann Caporal Papadakos, Esq. 
Mental Hygiene Legal Service 
Second Judicial Department 
One Metrotech Center, 3rd Floor 
Brooklyn, New York 11201 

Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.) . Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cac 
Enclosure 

Sincerely, 

1~~.:v~,~ 
Chief Administrative Law Judge \ 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



STATE .OF NEW'YORK 
DEPARTMENT OF·I:iEALTiJ. 

111 th~ Matter of an Appeal, p l,ll'SUaJJt tq 

. .. 
lP NYCR:R § 415.3, by ~ 

. ApJ)'ellan't; 

from./:1. dete:n'n.ination'by 

Pcninsuin.Nursfug and 
:(lehaJ>Hl,;i~ion Center 

'Respondents · 

fo: discliai:ge.him from a-resid~ntial 
h~iµ~ .c~e fac:Uity. 

.• ... 

...• . 
' .. 

. . . 

. 

)}EClSION 
ANO 

OiiDER. 

__________________ __;;•• 

Hearing Before: 

Pat1ies, 

NataJie.J: B0Jdeiaux 
.Adn)ini~t:rativ~ Law-J"4(!ge 

New Y.ork:-Pr~sbyt~riiµ1 BrooJd.yn Me¢o4i$t,H'.ospital 
'506 6t11 Street · . 
Bro.ol<lyn;New Yo~k .1 12.15 . 

July' l6, 201~ 

PertinsuJa: Nursihg-andRehabilitat:ion C~nter 
B)(: Angeta·c. Bellizzi, -Esq, 

General Cpuns~l. . . · 
Casseua C~rre-
.225 .Crost:,'W<!-Yl'l:P.ad<: D.rive 
Womlbury,;NevrYodv ll797 

eor.ge~um . apqtal Papadakos, Esq. 
Mental Hygier1e Legttl Seivice 
:secqn4 Judicial p~p.@rtmen,t 
O.ne Metrotech'Center; 3rd -F.loo'r 
)3rookcyn, N¢w York J 1201 



' 
' - ehhJsuta·Nursing./*..Re!J~illtation Decisfon 

.JURISDICTION . 

. Peninsula Nursin$ and Rehabilitation.. Center (the Facifi.ty); a,r~si'dentjal, h~alth (l~e 

f~cility · ·$tJbjec;t.10 Artkle 28 of th,e New Y oi:k. Public .Health Law, determined· to discharge 

(the.Appellant)'. TheApp~ll~i appealecl the discharge d~terinination t<Jthe 

New York State DeP.artment.ofHealth (tlie Department) pw:suant to 10 NYCRR.§ 4153(h.): 

Facility· t¥itnesses, 

Facility· exhibits: 

Appdlant .witnesses:· 

Appellant.exhibit~: 

HEARING RECORD 

Rita:Oko1it\ LPN 
Dr· . .Janaki I<.anumilli 
Patricia Godfrey, LPN 
.iillian lfosini.l.\S,. Soci&l Worker 

1-8 

- Appellant 
~MSW; New York-Pr~sbyterfon 

Brooklyn Metho.dist .Hospita). (Brooiclyn .Methodist) 
Dr .. Jei,sy C~'laji, Attengi~g fsychi.~trisf, Br9oklyn NJethoclist 

The notice· of hearing, .discharge. notic~, .ancl the·ac90.mpapyiQ.g ·cover l~ttei: were•~~ked as ~J 
ExJ:ijbi(l.. A.d.igitril recotdi:ag- pf the lieapng_was tiia4e. · 

ISSUES 

.Has Pemn.sula N\1ising andRehabilitatk>rr Center e.stablished that the .. App-e.llant; s 

di'scharg_~ wa~· ne'cessaty and the discharge ~ian ·appropriate? 

FINDINGS OF FA.CT 

1. · ·The Appellant .is . ear-old male who·was admitted to·Peninsuia Nur,sing and 

2017. (facility Exbibit.3 .. } 

2. The .Appellari.t' s·admitting diagp.oses .wei: 

. '2 



ci:iinsul(l.-NU~iog.& Rehnbtlita!itm Decision 

3. 2018:, Facility staff contacted.the.\Hl.':emergency system to havethe . ' . . .. 

App<;?llan} femoyed from tb.e premises. The dispatched ambulance transported the.Appellant to. 

Ho~pital for ev.aluation; (Facility. Exhibit 2; Recording @.·7:57.) 

2018, theFa,cilitytransnµtted a disclt'~ge_.no.tice- to 

Hospital by facsimile-te,:advise:•that the App.ellant, was being d.ischarged. t 

Hospital· · ()18· because:'the health and/or safety of individuals :in the facility would 

pthetw,ise be end~g~n~d." (Facility E$Qit 2.J 

5.. 0 201.8, the·.Appell~t-wa:~.transfen:ed· fr~~Hospilal tci'. . 

inp~tient. (Facility· Exhibit l..) 

6. o~ior~ .. B;r.~oklyn_Metho_cli~ Psychiatric Social Worker Donna Holmes 

iri:(bnn~d 'Ql¢ ·Fac.ility th~t fhe.Appell;:int'was clinically ·stable. ·a11.4· ready to· be·returned: to the. 

Facility. T he .f&cility tefus.ed to allowtheAppellanttoteturn. (Recotqing_@12:30, 1:07:08.) 

7. Th~ App~llant .h~s n~itl1er. a :r,ne.Q.icaJ nor need for cb.n~riue:d .Q.O$pitalization: . 

8. On June 7,. 20i8-; Ms. Holmes;reque.sted \bi~ hearing.oo:the AppellaiJ.t'$ behalf. ·The 

. Appellant has reinamed at Brooklyn Methoqj'st~ an acute .care facility, pending the oµtcom~ of 

this heating: 

9. A. h~ar-ing was h.eld.on July 16,'20.18.,_ qudng which the Facility:was._directed.to readmit 

the.Appellant:totb~. next available .. ~emi-,.pri:vate bed. (Recording@ 1:~7;J5',) This·written. 

de.cision is the. fIQ.aJ "dmiru,strative Qetermination regarding the .appeai . 

. APPLICABLE LAW 

A r~side:Q.tial heath ·qare.facility·.(al~o referred tQ in the r~gula.tion.5.·as a .p.ursfng horrie) is a 

facility which J?fOVide.s· regwar nursing,_ ni~cllcal, .reh~bi_litati:v:e, and professional.servfo,esto 

residents who do noheqtiire h,q~italizatiori Plq.,-§§ 28.01(2)-(3); ~O. NYCRR §'415.~(k). 

! 
; 
I 

I 
l 
i 

. 1 

i 



Decision 

Departm~nt r'e_~ lations.at lO NYCRR :§ -415.3(h;( n(i). ·des.cribe· the p_ermissjble bc:!~es . 

up.o.µ. W.hi~h a tesid~ntial health ~are facility may transfer or d.ischarge.a-resi'dent. The.1:esidential . 

health.o~~ faqility q:J.l)St nqtifythe·r.esi<;l.~nfat_ld a .de~igQated represe:iltative, if any; of the fl'.ansfet 

. or dischatge-ari.d. the ~easons for·the .. mov~ jn writing. S.µch nqti.ce must be provided .p.q later than 

the date ori which a-determination was made·tb transfer 0rdischarg~ the resid~p.t, l'O NYCRR §§ 

415.3(h)(1J(iji).0 (iv). 

DISCUSSION 

The .AppeJlant was !idmjtt~d to the F!1PiFty o~ Ol 7 'Yith dfogposes-of 

. 20.18, .Facility 

nursing staff cont~cte,r the -911 ~µi:ei;gency system to 4ave t~·e AppeJiant taken tCY a loca:1 · hospital 

tor ~valuatiqn. ·Toe Appellant.was transported · ospi~l. .(F~cility · 

Exhibit.2·.) That day, ·the -Fay~lity foi:warqed a.di.s~hatgenptice dat 2018 t 

Hospital .by facsimile whicih. advised tb,at the App~Ua.nt wa~.' being dfocj1argeq. to fue 

hospital in:unediately. (F..acilitr Exhibit 2-.) 

01.8~ the.Appellant was transfe11:ed to Brooklyn Methodist; where he, w~ 

admitted:.as ~ in_patient. (F~cility·Exhf~it t) -0 018,Jhe Appellant's 

attencli~ t Brooklyn: Methodist d~termined 'that th~ Appellant was cli.hlc~ly-staf?Ie 

and did.notreqmre.:furthe1·.hospital-i,zation .. How.ever, .. M~! Ho1:n:ie~·was a~viseo .by.Facility sta(f · 

that the Appellant waniotp.ermitted to:retum:. -(~e.cordip.g@l2:30:· l :07:0~.) 

Althout{h the.Appellant is··g~ner&lly. Eµ~!-1, he i. (Facflity ~xhibit 5.) The. 

Appeliant•- ·makes all h~althcare-related dec;:isfoqs for:hini. _(Recordll!g:_@ 9t37.) T):i.e 

Facility was reqttlred ..to .. adv,ise the Appelhmt and t4e Appellant's desig~at~d. 

4. 



cninsulu Nursing & Reb(lbilitation Decision 

representative pursuant to 10 NYCRR § 415;2{£)) in :writing that the Appellant was b~ing 

discharged,_and the reasons why he was _being.discharged. IO NYCRR § 4J-5.3(h)(l)(iii). The 

facsimile transmission report included with th 2018 notice shows ·onty that the 

Hospital after the Appellant's physical discharge ~otice was forwarded 

·removal from th~ Facility. (Facility Exhibit 2.) 

Neither the Appellant nor hi- received a written discharge notice before the 

Appellant was taken t Hospital1 or~at any· time. thereafter. (Recording-@ 

10:53.) It is further i.1oted that the discharge notices which were eventually produced stated-that 
, . ' 

the Appellant was being discharged Hospital 2◊.18 notfoe) and 

Brooklyn Methodist Hospital .• 2018 notice). (Facility Exhibits I and ·2.) Discharge to 

an acute care hospital is ~ot an appropriate discharge plan: The Facility's determination fails to 

comportwith regulatory requirements and is not sustained. 

DECISION AND ORDER 

Peninsula Nursing -~md Rehabilitation Center has not established· that the Appellant's 

discharge was necess&ry and the discharge plan appropri~te. 

I. Peninsula Nw-sing and Rehabilitation Center is directed to readmit the Appetlarit to 

the first available semi-private bed prior to admitting any other person to the facility,­

pursuant to 10 NYCRR §_ 415.3(h)(2)(i)(d). 

Dated: July 19, 20:18 . 
New York, New York 

5 

.Natalie J. Bordeaux 
.Administrative Law Judge 

-- .. ----- -- ---- - - - - - - - --- ---- - -




