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Bar Association, Legal Aid , etc.). Such an appeal must be commenced within four (4) months 
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STATE OF NEW YORK: DEPARTMENT OF HEALTH 
---------- --------------------------------x 
In the Matter of .an Appeal , pursuant to 
10 NYCRR § 415.3, by 

Appellant, 

from a determination by 

TARRYTOWN HALL CARE CENTER, 

Respondent, 

to discharge her from a residential heal.th 
care facility. 
-- ·---------------------------------- ------x 

DECISION 

Tarrytown Hall Care Center ("Facility") issue d a Not ice of 

Transfer/Discharge , dated 2018 , to 

(" Resident") . The Res i dent appeal ed .the Faci lity' s proposed 

d ischarge . On June 13 , 2018 , a heari ng was held before WILLI AM J . 

LYNCH , ESQ . , ADMINISTRATIVE LAW JUDGE . 

The hearing was hel d in accorda nce with the Public Health Law 

of the State of Ne w York ; Part 415 in Vol ume 10 of the Off icial 

Compilation of Codes , Rules and Re gulations of the State of Ne w 

Yo r k ( "NYCRR") ; Part 4 8 3 of the United States · Code of Federal 

Regulations ("CFR"); the New Yor k State Administrative Procedure 

Act (" SAPA"); and 10 NYCRR Part 51 . 

Evidence was received and witnesses were examined . An a udio 

recording of the proceed i ng wa s ma de . ·The hearing was held at the 

Facility located at 20 Wood Court , Tarrytown , Ne w York . The 
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individuals were present f6r t he hear~ng: 

Resident ; Carolee Lee , Di r ector of Social Work; 

Michelle Mercado, Social Worker ; Nelly Fi t zpatri c k , Assistant 

Director o f Nursing; . and Neil Eisikowitz , Administrator . 

STATEMENT OF THE CASE 

· The Facil ity issued a determi nation proposing to dischar ge 

the Resident effectiv 2018. The state d reason for the 

discharge w_as t hat t he Facil ity could not meet the Resident's 

needs. The proposed discharge locat i on was the 

Rehabi l itati on and Nur sing Center. The Resident filed a t ime l y 

request for an appeal of the discharge decision and has r emained 

in the Facility pending t h i s determinat i on . 

STATEMENT . OF ISSUES 

The issues to be de t e r mine d in this proceeding are whether 

the Facility has es tablishe d a bis i s which permits the Resident ' s 

discharge from the Facility and whether the proposed discharge 

p l an is appropriate . The Faci l ity has t he burden of p r oving its 

c ase );)y substant i al e v i dence (10 NYCRR 415. 3[h] [2] [ i ii], SAPA § 

306 [ 1 ] ) . 
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FINDINGS - OF FACT 

The following Findings o f Fact were made a£ter a review of 

the entir e r ecord in this matter . Cit ations in parentheses r efer 

t o t estimony o r exhibits . These citat ions represent evidence found 

per suasive in arriving a t a particular f i nding . Conflicting 

evidence, if any, was considered and reject ed i n f ~vor of t he cit ed 

evidence . 

1 . The Res i dent is a ear-old female who was admitted to 

the Facility on 2018, f or term r ehabilitation . 

(Facility 3 ; Recording@ 2: 30) . 

·2. On Facility i ssued a discharge notice 

to t he Re sident which proposed discharge to 

and Nur sing Center . (Faci l ity Ex. 1) . 

3 . The discharge notice states 

Rehabilitation 

that t h e Resident 's 

inte rdisciplinary care team had determined that t he Resident woul d 

be discharged because "the fac i lity cannot meet the needs of the 

resi dent as evidenced by : This f aci l ity i s a non- smoking faci l it y 

and this resident has been smoking on the grounds o f this 

facility." {Facil{ty Ex. 1) . 
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ANALYSIS AND CONCLUSIONS 

'The Facility c l aimed that the Resident had agreed to abide by 

its rules at the time of admission, but that she had been found 

smoking outside on Facii ity grounds . The Facil ity also claimed 

that the Resident had possessed cigarettes and a l ighter within 

the Faci l ity . The Resident a cknowledged that she smoked cigarettes 

outside the Facil i ty . The. Resident stated that she is not opposed 

to discharge to another Facility, but the proposed discharge 

location is a s killed nursing facility over i l es away . 

A resident may only be discharged pursuant to specific 

.provisions o f the Department of _Health Rules and Regulations . 10 

NYCRR 415 . 3 [h] [l) (i) (a) (1) permits the discharge of a resident 

when "the ~ransfer or discharge is necessary for the resident' s 

welfare and the resident ' s needs cannot be met after reasonable 

attempt s at accommodation in t he facility ." However, a r esident's 

desire to s moke does not constitute a need wi t hin the meaning of 

the regulations, and smoking is not necessary for her welfare . 

At the hearing , the Facility c l aimed that the Resident's 

possession o f smoking materials posed a saf ety risk because another 

resident with dementia might find the lighter and start a fire. 

The Resident responded with an offer to place her smo k~ng material~ 

in a locked drawer i f one was made avai l able . The Facility failed 
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to establish a safety concern that cannot be addressed with an 

accommodation. Moreover, the safety allegation raised at the 

hearing is not properly before me because the sole basis for 

discharge contained in notice was that the Resident's needs could 

not be met. 

DECISION AND ORDER 

1. The ·Resident's appeal is granted. The Facility has not 

established a basis to discharge the Resident. 

2. This decision may be appealed to a court of competent 

jurisdiction pursuant to Article 78 of the New York Civil Practice 

Law and Rules (CPLR). 

DATED: Albany, New York 
June 19, 2018 
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WILL 
Judge 




