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RE: In the Matter o 

Dear Parties: 

June 18, 2018 

Fairview Nursing Care Center 
69-70 Grand Central Parkway 
Forest Hills, New York 11 375 

- Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.) . Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cac 
Enclosure 

Sincerely, 

~~n\1~~\c~ 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



STATE OF NEW YORK 
D:F:PA;RtMENT O;F BEAL TH 

.Itrtbe Matter ot· ah Appeal, pursuant to 
t'O NYC.RR'§ 415.3., by . . 

App'elianl, 

from·a defer1,11in~tiq11,'by 

Respondent,. 

tQ d~scharge l1im from .a.reside.pp.al 
health · care £aci_lity·. 

. ,: 

.. 

------ -------------·· 
.}{earing_ B.efore: 

Hea1iryg Locatlon: 

·Natilie.r·B:ordeaux: 
A.dininistrative L.a:w Judge 

Fairvi.ew Nursirig Care 'Cep.ter 
69.-70 Grand Centr.al Parky,,ay 
:F01:estHills.\ New York lJ375 

Jm~e. ll., .2018 

))~CI~JON 
AND 

.. ORDER 

·_p~es: F~jtv~ew Nutsipg Qa;re C,enter 
By.::Natalie.Tos~ph ~. So~iul Worker 

Pro Se 



~ ~irview J:'/µrsirig ¢0.re Cent~r 

. JURISDICTION. 

·By notice:dated May 16,,2018, Fair:view·Nursih•g Care'.Center (~be ·Fa.cility)., a-i~ide_ntial 

hecµth e¥,e:f~l~ility subj~_~t to Attici-e28 b°fthe:New York'Public Health Law-(l'HL?• aetenn.ined 

to dis.cb~tg (1lie· Appellant).. The Appellant arpealed the· discharge 

.determii:iation·Jo the New York St~te Depait,:n:ent of I-l~alth {~e Department) pursuant tb '1 O. 

NYC.RR §.415.3(h). 

HEARING.RECORD 

FAcility witnesses: M erced Jarina., Phy,sfoal Thera:pist 
I)·r:. Bagdig B_aghdassarian · 
Natalie:·M. Jos·eph~ -Case.Manager 
S0J.11mer Espino, R.N.,.Director of Nursing 

.F.acility exhibits: 1 20.18 ~~-qharge..p.qtice.) 
.2 -(progress notes): 
·14 (phi,sician1s 01;q~s} . 
5 · ·· · · n administra:ti<Jn- record;} 
.6 20:l 8 rehabilitation suJill11azy) 

App_ellant-w~ tnesses·: . ·pp~lfo~t. 
A.pp ·., 

Appellant. 

Appell~lt exmbi~:· None 

The no'fic() of' hearin&. and discharge notice we:t·~ mar~e9 .a~ ALJ Exliibit l. A ·4igi tal r.e0qr <;'I ing .of 

·the·hearirt~ was mact·e. 

ISSUES 

Has F.~r.v.iew. .Nursing C.a:re Cent~r .efltablished that, it~ determination to. discl?,~~ge the 

Appellanrwas·•necess·aty.:an.d tlfe:dispharge pJ~.n ~propriate;-1 

1 ·T~1~ Fhcility withdrew-jts. fahi9ii: .3. (nms~,ng instJ:t:tctf.ons p~~ining 10 ·the: AppeHiu).t), from ~videncc. (Recording 
@33:2.0.) 



.. 
- l~vlew}-tur.ilbg ¢a.n> <1:cnter 

'FINDINGS OF FACT 

year-old ~a1e who was <:1<li1'itted:.to·theFac~lity 

2(H8. (Fac'ility fachib.it 4; _Recording/& 29:5.6 .. ) . . 

-2. The AppellanC s admitting dia&71oses wer 

Fi:icility Eihibit '4; .Reoor4_ing _@ 1_0:35:) 

By notice·.dl;\t~ - .Z0.18, the Facility de!~nnined fo discharge the Appellant on 

ZQ18 bC;lcause)1i_s he!;tltµ. has,iinproved suf:ficie.QUy·so that.11,e·.''no longer 11~ds the $ervices•.qf 

the. facifity: '1 The notiQ.~ propos~~ :to discharge. the Appill~µt t0 Jl\ ·Shelter 

(Facility .exhibit Lj 

-4. The,Appel1artf remains at.Fairvff:.w Nu.rsing Care Center p~c;frµg the.outcome of this. . . . . . 

APPLICABLE LAW 

A :residential- heath:carirfacility (aiso referred-to in•the regulations as ·a:nurSing home) is.a 

facility which:_ijrovi:des r~gulai nurs·ing,. medkal, rehabilitative, rurd. ptofessional .strvic·es• to.: · 

:resldents•whodo .. n:o.t require-hospita1iza}iQt1. ·r:aL .§§ 28.01{2)&(3.);TO.-NY.C.RR.§ ,4.15.2(k) .. 

Reguiati91rs aOO NYCRRf 4i.$.3.(h). .. desenbe the ti;~fer.and disch~ge r.igl1t$ of 

residential health care facility resid~uts. 111ey state, :in .pe_rtinent:part: 

(i.) .Wit11segard to. the transfer or 'dischar~e. of:residents} .. the facility shall: 

(i) peantt ~ach resident to remain1n the facility; and-not transfer or discharge the 
resident from th~ fa_eility unless such transfer or di§chai:ge.is m~dein.rec.ognition 
0fther~sideg.t's rigbts:tP receive.consider.ate and respectful c~re, :to receiye 
:q,~cessaty cafe aJJ.d'serviGes; and to. p&rticipatfdn the devefopment of the. 
·comprehensive cate·plan and inrecognllion ·oflhe rights ofoth~r·r~_s1d_ents in th~ 
focility: 
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(a) the·tesident may he tra:i1sferred orilywhen the.interdis~iplinacy. Cq.1'.~ 
teiµl.1,..in .co~~-µltatfon with th~-.r~sident or.'. the ;resideQ.l's .d.esignate4 
r.epresenfative, detennines _that.' · 

(2) th~. transf~r qr discharg~ is appropriate because tbe i'~sident:s 
he~lth has impro'ved su.fficieµ~y s~·'the resident n:q_ long~r needs the 
servic~s proviged bf the.facilicy; 

· Wh¢n a resi_denfial health care facility determines t9-discbarge· a re.sident because the 

residy11Fs health has improved. such. (hat the resiq.e.nt 11,9 ·10pger requires (he fa(iility-' s· services~. the 

.facility must ensure that-the resiq~p.t's cliniqiI r.eco.rd-qontail)s compJete d9a.umeritati9n.1naµe by 

the. resident'' s physician and, as 'appropriate~ ~.Y th~:,resid~nt's. interdiscivHnary Cl;lfe teaqi. 10 

NYCRR ·§; 415.3(h),(i)(ii). The rnsident:i.al ·health care facility must.prove by &ubstantial .evidt;mpe·· 
. . ' . 

that the 'dischai'ge:was-i1ecessal'y_;· and the .discharge plan, was. approp1iate.. 10 NYCRR § 

415 .3{h)(2)(iii);_· State Admi-nis1rative· P.rocedur~Act _-§ 3 06(1).. · 

DISCUSSION 

Th~ .Appellant Vfils _a_dmitted to the Facilit~-o p·atient \Vith 

.multiple dia,gnoses, inyludin 

'(Facility Exhibits 2 a'r:i:d-4: Recorc,lin$@'· 

10:35.:). By notice dat~ ZOT8, the f'acilitf-advised·the.fq5p.elUmt ofit:s·determinatjon to 

0'18 because hisrhe~lthhas imJi?.t'oved to. the .e.xfent-that·he·no, lo1mer 

-reqµfres the services prov'ided b.y the Facility. (Facility.Exhibit 'l .) 
. . 

The AppeUant receives·a.contihuous;.supply-.o ue to .his diagnosis 

~ (Facility Exhibits _4,.5 and 6) He amb.u1ates fo 

frequen- eiiods,by usinf,r~ alker and 

The Appeliant -also 'struggles·w.tth petformih_g aspects of per.so.rta.1 hygi'ene tasks 
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ai.rlicw· Nutsing;Cilrc. Cepter · 

-ii:idependen.Uy due to· hi 

19:1 i.j 

(FaoilityE_xhibit 6-;'teco}..'.qirtg@ 

At the:heatjngr..Dt. Ba~das·sanan, a Facility .physidan; asserted that.th~ Appellantt,s.­

l1~alth h~s mqcb. iJnj?roy.¢ sine~. he was first admitted. (Recordi11g @: 9;27) The Facility'.s 

t>fr.e.c.tor of'Nur~il)g, Sqmmer E~pino·,. qon:qnned lh~fthe App~l~;ant's.med.ioal 99ndition~.are· 

-clinica:11:y stable. '.Sh¢· ~x.plail;leo thattl1e A-pp~llant' s rpedication dosages,.and voJuin~ of 

have not changed .. {R~.c.ording@· l'Q:35·.). Pr. B~ghda~satiafftesµfiecl..that 

-the·.A,ppellanthas:no further need fot.sei:vic~s.at the Pacifity: (Recording @ 9:20) 

0 201'.8.1the 'Appellant was dis0h.arge.d .from ali Fac,-:ility~.P,ro.v.id~drehabiJi.tative 

'thei:apy because the Appellant was found to have f'achie.ved his'maxfunun lev~l offunc.tion" with 

r~spect to. hi~ ?bilify-to pe.rfonn.activ.iti'es of a·ai~:y living and. functional mobility. ·(Facility . 

'Exhibit -6_) Merced J~ena,. tl1e Fadlity·;s.physical the1:apist; asserted that the.App_eliant~s 

a(taiiiment qf hi~ thei:a_py go·a1s 'i'n.ci;ica:tes that.he can be safel:y ·dischar~eci. to a· comb1unitY.~based 

seftting .. (Re~qrdj_ng ·@ Z.8:) 5-.) Th~ Facility's·-discont'~uance of the AppeITarit-~s:rel~abilitati:ve 

therapy Q.O~S. q.Qt-~ignify th.a:t-the.App~Hant np.Joj:iger ~e/:juites.th~. services: qf·a skille&.,:nursihg 

fi\ciljty. 

The Appellant .9onfirin'ed that.his .'cortditions:haveimptove'd:'sia~e his admission t6·the 

Fa<;:ilj.ty. · He empba$izeci liis desire to·becotne sufficientlt physica'.11)' independent to: leave the · 

·Facility an.d:rehimto wotk. How.ever~ he insisrechhat he requit~s additionalneip from the. 

Fli¢ility in !:he for:m o:f a~ditional .. physical.therapy:and fu1:ther inedically,'.supetvised,attempts to 

re'1pce .lii:s·:depehdence upo 'The. Appellant <txplair1ed.· that he remains. 

dis un:abie to \7Jalk ino're:'tha · \,tances. (Rec0rding @ °I'9~1 l .)_ He 
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contended that he canno withou for se:ver~l.rninut.es··t-

(Recording @:'.3:6:-23 .)­

Although ·the r.e·cord establishes· that the App,ellahf s -tnedical conditions have· improved, 

· the F~cility h~s.fai_led .. to. ·establish that 'the Appeilant' s conditions .have improved to the-extent 

tb.at._h~ nq longer .re_quµ-~(~li~ ~ervfc~i; of-a skilled h'µrsiiiR faciliJy. .Or. B_~glid_as_$adt,tn.:~xpl~i~ed 

that-the Appell~t will require continu.ous medication and Neverthe}ess, 

he insisted-that the Appellant would be. abie ·td o b.tain the ·service~ curre.ntly proy.ide4 b_y th(;'! 

· :Facilit:y. as. an butpatient: (Recordln!I; @:9'.:2.0:) Ms ... Espjno,cont~I.J.d~d thafthe Appellanfh:a~ 

reached his maximum potential and that the Appellant. requires a .lower revel ,cif .eare. 

-;No•witnesstestifying;on behalf of the .Facility, refuted·the.Appeiiant's medical need for 

.skil,led n'i.lrsihg setv.ices, which he coi1tinues to· ·receive onsite .. (Reccitdirig·@ 52:50:) -Ms. Espin:o 

asserted that the Appellant's cort(Jitions .have' and that he requites a faeilitr.-,desi~ed . 

to car~ for tesi<!ents. wlio ~equire ¢ontinuei:i. care. {Rec·ordfng@. l:02:55.) R~•sidential health care 

fadlities:,provide i:,ldl~e(l-rfursing and hther pr.ofes~ioual ·s~rvices to patient,s who ·areciinfoalfr 

~table. 10 NYCRR. § 4l5,,2(k). Th(:} r~~ordJajls to es_tablish a difference betw.een the Facility 

and- the;..long-tenn ,care:setting described by-Ms. Espino., Ms. ,Espino•~ .. tes_fonouy dir.ectly refutes· 

the .. basj_;r.for t:pe:FacUitf s discharge: 4et~rinination. 

R~garding it$ di~chai'ge plan,._ the Facili~y p~rporls to: discharge-the Appellant to th 

helter. (Facility Exhibit 1,) Since·the Appellant-ciid· not ·meet firianciai:eligibility­

ciiteria f9r:a~sisted livi:rig.facilifies,: the'_Facility's ihtetdisdplfoar.yteam (including-Dr. 

Baghdassaria'ti,: Ms. Espihc\ a11d_ Ms. Jos~ph) concluc_led thanhe Appellant ·could safely l:>e 

discharged to a sh~lte1-:; Di:. Ba.ghdassatiati confir.medthat.placemeftt.at·.a shelter would be 
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iiirview-Nµrsiqg.Olre s;c_nrcr 

medically a:pJ?tQpriate for·tl.ie Appell.ant as, long .. as 4e·~ontif).ues:tQ r!;!ceive _:bis, 1:n~dications and, 

.. eco'r¢iins @.28·:0f) 

Ms. J osep~ the Appellant's case.manager at the .Facility, ~~plained that.the Facility 

initially s0ughHo transfer the Appeila~tto··another nursing home, .She.asserted.that other 

nursj1Jg.hoiµ~s provide-"lo1l'ger.:.terin caret·which the Facility ntmnally does ·not off~r resid·ents. 

(R~cqrdiQg· ·@,24:02.) The Appellant'-s progress notes.reflect thanhe efforfs.t9 traris:fetth~ 

Appellant to o.tber local nursing homes began. w1thin four days of his. initial admi$siqn .. J.n th~ 

.. month .. o the· Facility contacted nin~,.nursing horn~, for -th~-Appellaµt's transfer, all Qf 

·which rejected the Appellant'.s_plac~.ment. .(FMilif:y E:?(hibit 2.) Ms .. Jos~ph ex?,1/iipecl that the 

.Facility was initiaUy·unable to _provide ser:Vfoes.that .the.Appellant.req_ufred, :indJJ{i.ing 

serv.ices. ftowevet~ shortly ·aftet the un:successfuLtransfer: attempts i the Facility 

began providfo.g the.tequii"ed services ta. the . ..Appellaut. Ms . .1 oseph did·ti:of assert that the· . . 

·Appellant no longer needs those-services·. (Recording·@·.58:·32) 

Neither the F~cility y.rytnesses atthe. hearin~ n:ot the:sub1hitted.docurrie1i~ation explained· 

how the ct,ip:ent 9ischa:rge plan. was ·deeined .iriedicall:y safe-and approp1iafe.fot the· Appellant 

when.:tl~e F_acility ha~.aj;ready cmicurre~ th~t the.App¢llant requires con~inuous skilled nur~itig 

for a prolonged span. ·o:ftime. MI,: Espino ·smfuised.that the.Appellantjnight b.e·able to obtain 

·hel;P wi.th activities of.daily livingj11 -the home. Yet, siie did·not. expiain how .the Appel1ant 

would obtain required rehabilitative ther~pie~~ monitoring 0fhi d 

assistanc~ with activities ·of'daily Iiv.1ng at a-shelter; (Recording @5250.) 

Although Facilitr sodal workers received- assurances froili an unnamed ·employee at the 

N.ew York· Ci1;y Department ofHon:ieless Services (DRS) that the Appellant'' 

-woulq.be acco:nfumdated at a shelter., the Facili~y has not.submitted the:A;Ppellanf's medical 
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do.c-µipentation. to DBS to verify the .availabihty of a. medic11lly soitabl.e she1ter pfac~ment-f01: th~ 

Appellant .(ReQol'dirig@3i}:.S8.) The Facility was.required to provide a di$d1~rg~_plau thi,-if 

·addres_s_~s the Appellant,' s medical needs· ai1d how those needs will' be 1net aft¢r ·dis-charge, t:o· 

NYCRR § 415.${h).(l)(tti}. Facility staffhav.e n0t:'ensured thattheApR,ellanf's:medical needs 

would, b~-acc.ommo.d11ted at the ~helter. (Re~or.ciing@3.2:50.) 

. CONCLUSION 

The Facility determ1nedf0 clischatge.the Appellartt-be~aus~·theApp.ellant's condition.~ . . '. . 

are·.unlikelyto unprove-'further. The Appellant continu~ to re.quir.e-.ski.lled p.qrsing·servic.es, 

services whkh are provided by resid:enttal health:cate facilities .. PHL ~.§ 280l(2J8?;(3).; l O 

NYCRR, §415.2(k),. The stability 0fthe Appellant's clu:oni¢•m.edicai oortditions.alot).e'i~ not a. 

pe:r:tni$sible basis- for h,is 'd_i•scharg(f: 10 NYCRR f 4T5.3(h)_(1 )(i). 

The, Facilicy has also failed:to estabiish that it bas dev.ised.:an ,appropriate-discharge:plan 

for th!:l·AP.P-~llant. · The Appellant's rrie_ciical conditiohs are severe and he has· difficulty·with 

perf01mingmultiple·activities of daily liv.ing_independently. He ii continuousJy.depend'ent-upon 

dista,nces willi, ·superyisicin 

Althougti t)le Fac;Hity.sought to 

effectu~t~ .the Appellanf s traqsfef tg an.other ·nursing honie, the Facilitj'has n:ow -detennined.to 

discharge the ,Appellant to a,inen's-s4e1ter. The Fa~iiit}" s· discharge .plau:fails to account.for the· 

.App~llant•s· continue4 heed fqr skilled.nursing-services-, and:does not ·addtess liow the Appellant 

would.~ontinue to re¢.~~ve thb~.e·_seryices at a-~helter . 

. TI1e ·Facility l~a..-; failed to establish -that the Ap~ellant's health llas.'iniproved. sufficient~y 

that.he no longer reqµfrt;:s·lhe 0ai~ prnvid.® by a nursing h.owe, atid that transferring him.to.a 

nre~• s sh~Her is· ~n- appropria~e discharg_e. plan. 
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. :DECISION AND ORD]';R 

Fairview 'Nursing Care .Center has not established that its d~termjnation to disch~ge t.h~ 

.App.ellant W!:J:s.neces·~ary and: its dis:Ghatge.pl_an appropfiate: 

1. .Fair:viewN:ursitig. Ccj,re Center is not authoriied: to <;!is charge ~he Appellant.based 

upop .. i' 291 $ -det~rminatio~. 

· bateddune:'15~ 2018 
N'tw- Y◊.tk, 1-{e~·Y9:r.k 

Natalie J.. Bordeal.P(, 
· Admhiistr,atfv.e L~w .Judge 

9. 




