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ERTIFIED MAIL/RETURN RECEIPT

Natalie Joseph, SW

Fairview Nursing Care Center Fairview Nursing Care Center
69-70 Grand Central Parkway 69-70 Grand Central Parkway
Forest Hills, New York 11375 Forest Hills, New York 11375

RE: In the Matter o_ ~ Discharge Appeal

Dear Parties:

Enclosed please find the Decision After Hearing in the above referenced matter. This
Decision is final and binding.

The party who did not prevail in this hearing may appeal to the courts pursuant to the
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this
decision it may seek advice from the legal resources available (e.g. their attorney, the County
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months
from the date of this Decision.

Sincerely,
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James F. Horan
Chief Administrative Law Judge

Bureau of Adjudication
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STATE OF NEW YORK
DEPARTMENT OF HEALTH

I thie Matter of an Appeal, pursuant to

10 NYCRR § 415.3, by :
Appellatit, ;
from-a determination by ! DECISION
: AND
Fairview Nursing Care Center,’ g ‘ORDER
Respondent,

to discharge him from a residential
health care facility.

Hearing Before: Natalie .J. Bordeaux
Administrative Law Judge

Hearing Location: Fairview Nursing Cate Center
69-70 Grand Central Parkway
Forest Hills, New York 11375

Hearing Date: June 11, 2018

Parties: Fairview Nursing Care Center

By: Natalie Jogeph, Social Worker

Pro Se
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JURISDICTION

‘By notice dated May 16, 2018, Fairview Nutsing Care Center (the Facility), a residential

health care facility subject to Article 28 of the New York Public Health Law-(PHL), determined

fo dis_cha_tg— (thie Appellant). The Appellant appealed the discharge

determinationto the New York State Depattment of Health (the Departmenf) pursuant to 10.

NYCRR § 415.3(h).
HEARING RECORD

Facility witnesses: Merced Jarina, Physical Therapist
Di. Bagdig Baghdassarian

Natalie' M. Joseph, Case. Manager
Semmer Espino, R.N., Director of Nursing

Facility exhibits: 1 - 2018 discharge notice}
2 (progress notes)
14 (physician’s orders)

5 gaadiegiion administration record)
6 2018 rehabilitation summary)

Appellant witnesses:

Appellant exhibits: Noné

The notice of hearing and discharge notice Wera marked as AT.) BExhibit1. A digital recording of

‘the hearirig was made.

ISSUES
Has Fairview Nursing Care Center established that its determination to discharge the

Appellant was riecessary and the discharge plan appropriate?

"The Facility withdrew its Exhibit 3 (nursing instructions pertaining to the: Appellant), from evidence. (Recording

@ 33:20.)
"
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FINDINGS OF FACT

L. The Appellant -i&-.year—o_l_d male who' was adnjtted to the Facility _
2018, (Facility Exhibit 4; Recording. @ 29:56.)
2. The Appellant’s adsiting dingnoses wer [ R

3. By notice: dated- 2018, the Facility determined fo discharge the Appellant (m-

.2'0, 18 becanse his health has improved sufficiently so that.he *no longer needs the services.of

the facility.” The notice proposes to discharge the Appéllant to fﬂx_‘ Shelter

I iy Eciit )

4, The Appellanf remains at Fairyview Nursing Care Center pending the outcome of this,
appeédl.
APPLICABLE LAW

A residential heath care facility (a'fso referred o in'the ie'g_nlzitiojm as a -nurgin_g_'heme) is.a
facility which'provides régulat nursin g, medical, rehabilitative, and. pf'oféssipnai sérvices to’
résidents who do-not rbqﬂirc‘:-hospi‘ta.ﬁza’tiam._ PHL §§ 2801(2)&(3); TONYCRR §415.2(k).

Regulations at 10 NYCRR § 415.3(h). describe the t_r;ansfer and discharge rights of
residential healfh care facility r_esid_ents. They state, in pertinent part:

(1) With regard to.the transfer or discharge of residents, the fagility shall:

(i) permit each resident to remain in the facﬂity, and-not transfer or discharge the
resident from the fae111ty unless such transfer or dischargeis madein recognition
of the resident's rights-to receive considetdte and respectful care, fo receive
necessary eare and services, and to. patticipate in the development of the
compreliensive care plan and in recogriition of the rights of other residents in the
facility:
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(a) the tesident may be transferred only when the.interdiseiplinary care
team,.in consultation with the.resident or.the resident's designated
representative, determines that:

g
(2) the transfer or discharge is appropriate because the fesident's

health has improved sufficiently so-the tesident ng longer needs the-
services provided by the facility;

“When a residential health care facﬂi’_{y détermines to discharge a residéent because the |
resident’s health has improved such that the resident no lenger requires the facility’s services, the
facility must ensure that.the resident’s clinical record-contains complete documentation imade by
the.resident’s physician and, as -'a__ppropr—iate; by the-resident’s interdi‘sciplinary care team. 10
NYCRR § 41 53 (n)(1)(ii). The residential health care facility must prove by substantigl evidenge'
that the discharge was necessary, an‘d the discharge plan-was appmpriat'e; 10 NYCRR §
415.3(b)(2)(iit); State Administrative Procedure Act § 306(1 1

. DISCUSSION
The Appellant was admitted to the Fa‘cilityo- 2018 iiS"- patient with
mtipt diagnoses, ncucio
— (Pacility Exbibits 2 and 4; Recording @

10:35.). By notice 'date{- 2018, the Fiwiiity.'advisc'd"ths.ﬁpp.wllémt of its determiniation to
dischaijge ‘him Dn-ZO'l 8 because hig:héalth has improved to the extentthat heno longer
requires the services provided by the Facility, (Faility Exhibit 1.)

The Appeéllant receives -a-conti‘mious;suppiy-ﬁ-ue to his diagnosis

0- (Facility Exhibits 4,5 and ¢.) He ambulates fo-ii’stances-, with supervision-and
srequenperiods, by vsing e ond

-The Appellant also struggles with performing aspects of personal hygiene tasks
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independently due o 1 ARNNNNI oy &xiitit 5; Recording @

19:11.)

At the :heaﬁng,;.Dr. Baghdassarian, a Facility physician, asserted that the Appellant’s
health has much improved since he was first admitted. (Recording @_,9;27,') The Facility’s
Director of Nursing, Sommer Espino, confirmed that the Appellant’s meédjodl conditions. are
clinically stable. ‘She explained that the Appellant’s medication dosages and volume of

_mvc not changcd., '_(R,c,‘oording @ 10:35.). Dr. Baghdassarian testified.that
thé Appéllant hasno further need for services.at the Facility: (Recording @ 9:20.)

On- 2018, the Appellant was discharged from all Facility-provided rehabilitative
thérapy because the Appellant was found to have “achieved his maximum level of function” with
respect to. liis abilityto perform activities.of d‘ai_ly living and functionial mobility. ‘(Facility
Exhibit 6.) Merced Jarena, the Facility’s physical therapist; asserted that the Appellant’s
attaininent of his therapy go'alsihdica’_aes; that he can be safely -dischar’g_ed 10 'a-communi'tyabaséd
setting. (Recording @ 28:15.) The Facility’s discontimiance of the Appellarit’s:rehabilitative
therapy does not signify that the Appellant no. longer requires the services of a skilled nursing
facility.

The Appellant confirimed that his conditions-have improved sincé his ddmission to-the
Facility. ‘He émphasized liis desire tobecome sufficiently phiysically independent to leave the
Facility and return to work. However, be insisted:that he requires additional help from the

Fagility in the form of additional physical therapy-and finther meédically-supg¢rvised attempts to
reduce his dependence upo— ‘The Appellant explained that he remains.
-d is unable to walk mbrc;‘than-istsmc'es'. (Recording @ 19;11.) He
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contended that he 'canno‘_ withou.for several minufes --t-
- (Recording @ 36:23. )

Al_thoﬁgh the record establishés that the Appellant’s medical conditions ha{;e' improved,
the Facility has.failed to establish that the Appellant’s conditions have improved to the exterit
thﬁt_ he no lenger requires the sé'rvfce__s of'a skilled nursiig facility. Dr. Ba ghdaasaﬁan;explajined'
that the Appellant will require continuous medication and — Nevertheless,
hie fhsisted-that the Appellant would be able to obtdin the services currently provided by the
Facility as an outpatient: {Recording @.9:20.) Ms. Espino:contended that the Appellanthas
reached his maximuni potential and that the Appellant requires a lower level of eare.

No witness testifying on behalf of the Facility refuted the. Appellant’s medical need for
skilled nincsing services, which he continues to réceive onsite. (Recording @ 52:50) Ms. Espino
asserted that the Appellant’s .co'riditions have ‘-and that ‘he requires a fa‘eiLity-:desi gned .
to dare for residents who tequire continued care. (Recording @ 1:02:55.) Residential health care
facilities: provide skilléd riursing and other professional services to patients who 'are;-cllinicallfy

~ stable. 10 NYCRR § 415.2(k). The record fails to éﬁtab]is‘h a-.difference between the Facility
-aﬁd the long-term cate setting described by-Ms‘ Espino: Ms. Espino’s-testimony directly refutes
thebasis for the Facility’s discharge determination. |

Regarding its dischiai'ge plan, the Facility purports to discharge the Appellant to th.

-Shel'te'r.. (Facility Exhibit 1.) Since the Appellant did not meet ﬁriunoiai:cli_gibility'
cfiferia for assisted living, facilities, the'Facility’s interdiseiplinary team (including Dr.
Baghdas’sarian,;lMs. Espino, and Ms. Joseph) concluded 'that"'thelAppsﬂaht couild safely be

discharged 1o a shelter. Dr. Baghdassatian confirmed that placeinent at-a shelter would be

B s
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- medically apptopriate forthe Appellant as:long as he continues to receive his medications and
-Rt:‘oor_c'ling @28:02.)

Ms. Joseph, the. Appellant’s‘ ca:se.'manager at the Facility, explained that.the Facility
iniitially sought o transfer the Appellant to-another nursing home. She.asserted that other
nursing hoines provide “longer-term care,” whic the Facility normally déeg ot offer residents.
(Recording @,24:02.) The Appellant’s progress notes reflect that the efforts to transfer the
Appellant to other locd] mursing homes began within four days of his initial admission. Inthe
month, n- the Facility contacted nine nursing homes. for -tlle.Appallan_‘L’s transfer, all of
which rejected the Appellant’s placement. (Raeility Exhibit 2.) Ms, Joseph explained that the
F aéili‘gy was initially-unable to provide services that the. Appellant required, -.inc‘luding-
sérvices. Howevet, shortly aftér the unsuccessful transfer attenipts ir-the Facility
began providing the required sérvicés to the. Appellant, Ms. Joseph did-niot assert that the
Appellant no longer needs those services, (Recording @ 58:32.)

Neither the Facility witnesses at the héaring rof the submitted docunieritation explairied
haw the current discharge plan was deémed iriedically safe-and appropriate for the Appellant
when the Facility has. already c_m"_iéurred. that the Appellant requives continuous skilled'nuf_‘siti_g
for d prolonged pan of time. Ms: Espino surinised that the App’ellaﬁt— 11}{ght be-able to obtain
‘help with activities of daily living i the home. Yet, slie did:not explain how the Appellant
would obtain réquired rehabilitative therapies, moenitoring of hi { | GGNNGE. |
assistaiice with activities of daily living at a shelter: (Recording @ 52:50.)

Although Facility social workers received assurances froi an unnamed employee at the
New York City Department of Horheless Services (DHS) that the Appelléﬁt"_

would bé acconimodated at a shelter, the F acility has not subimitted the: Appcllanf’s medical
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do¢umentation to DHS 0 venfy the avail abfﬁty of a medically suitable shelter placement for the
Appellant. (Recording @ 30:58.) The Facility was required to provide 4 discharge plan that-
addresses the Appellant’s medical needs and how those needs will bemet after 'disclﬂarge, 10
NYCRR § 4153(h)(1)(%1). Facility staff havé not-ensured that the _Appellaﬁt’"‘s-'medical' needs
would bc-acqo1ﬁmodated at the shelter. (Recording @ 32:50.)

CONCLUSION

The Fagcility determined to dischaige.the Appellarit because the Appellant’s conditions
areunlikely to impiove further. The Appellant continues to require skilled nursing services,
services which are provided by résidéntial health care facilities. PHL §§ 2801(2)&(3); 10
NYCRR §215.2(k}. The stability of the Appellant’s chronic medical conditions alone s not a.
periissible basis for his discharge. 10 NYCRR §'415.3 (h)(1)E). |

The Fadility has also failed to establish that it has devised-an approptiate diseharge:plan
for the.Appellant.- The Appellant’s medical conditiohs are sevete and he has diffi duIty-With

performing muliiple-activities of daily living independently. He is continucusly. dependentupon
I o oobulate -'for-;)nl- distarices with ‘supcwiéi@'h_

affecfuate the Appellant’s trarisfer to another nursing home, the Facility has now-determined to
discharge thé Appellant fo & men’s shélter. The Facility’s é‘is"charge plan fails to account for the
Appellant’s continued heed for skilled nursing services, and does not addicss how the Appellant
would continue to teéeive fhose services at a-shelter.

The Facility has failed to establisti that the Appellaiit’s health has'improved sufficiently
that he no longer requires the eare provided by a nursing home, and that transferring him:to.a

tnen’s shelter is-an appropriate discharge plan.
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" DECISION AND ORDER
‘Fairview Nutsing Care Center has not established that its defermination to discharge the
_.App_eilapt was necessary and its discharge plan appropiiate.

1. Fairview Nursing Care Center is not authorized to discharge the Appellant-based

upon. i- 2018 determination.

Dated: June 15, 2018
New: York, New Yotk

T bborbenss

" Natalie J. Bordeaux.
Administrative Law Judge






