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Jaclyn Mollica , MSW 
Bronx Park Rehab and Nursing 
3845 Carpenter Avenue 
Bronx, New York 10467 

RE: In the Matter o 

Dear Parties: 

April 18, 2018 

o ronx ark Rehab and Nursing 
3845 Carpenter Avenue 
Bronx, New York 10467 

ischarge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid , etc.). Such an appeal must be commenced with in four (4) months 
from the date of this Decision. 

JFH: cac 
Enclosure 

Sincerely, 

~0UYU,O r. ~"(O-C) \ Q ,°tc_ 
James F. Horan 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny,gov 



STATE OFNEW·YORK 
DEPARTMENT OF HEAL TH· . . . . .. '• 

In the Matter·of an App·eal, ,pursuant to 
10 ;NYCRR § 415, .. 3, 'by . 

l\pp.ellaflt, 

Bronx P4rk Rebabilifatibn 
auct. ~.ursiqg: C.e.n ter: . 

R;e-sptmdent, 

to. 9i$charge hi:m.from El- :i:.~sidehtial 
hea1th care -facility. 

. . ·, 

. . .. 

. .. 

.. . 

.Natali.e}: Bord~aux. 
A:d.111inistrativ,e, Law Judge 

DECISION 

Heid at: .Bronx::Park Rehab'ilitafion and Nurs:ing de.nter 
38-45 ·C.arpenter A:vem,e. · 

Heatjn:g Da~e: 

Brdnx, New Yotk 104:67 

) \.pril 10,.2018' 
The,.record closed Api il t7;.2.o'l;8 

Bro'rrx ·p ai:-k.Reha'blHtaticm an4'N urs'ing· Ceriter 
By: Steven L. Freifeld,, Admii:ristt'ator 

..--

-··-···-···-----···-... ,.----·-··-------------·-.. ------



Decision 

:JURISDICTION 

.B.y nptice·daJed .2018, Bi;oo.x·.:Park R¢.habi1Hation and Nu:rl?ing·C~_nter (the 

.Fadlity), a resi<lentiaihea1th care facility subj,ecHo Attide 28· ·of the N_ew York P.tiblicJfealth 

Law,_ determined ~o·di'~cha~g~ (the,Appellan9.ftomthe fa~~li1)'. The App·ellant 

appealec!, tb.e-dischatge·deterrninafiqn to (he New York State Department of Health (the 

Dep'ii'qment) pur:suant.t9_ lqNYCRR §-41.~.3(h), 

f.a.cilhy Vt;'.itness~: 

Facility exhibits: 

App~llarif w-itnesses: 

REARING RECORD 

I,\1elissa Dale, Dir~ctorof Piet~ S~p7ices, 
Dorys .Gil-, Rehaoilitation Director 
Ang¢1ito $ste1Jan,.Physical 'therapi.s.f 
Nainesh Nimw.a.rii, OGeupational Therapist 
Li$a. i,3aranikas,. ActiVitie~ Dit:ectm. 
J aclYQ Mollica~ . .MSW ,. Director of Social s·ervices 
Dr: €1yde: W e.i'ssbar.t,, A~enduig. :Physician 

· Zymo·n.d. Cqrqtan,. RN, l'-fursing· S~pervisor­
A~el Burante> RN,. Direct0r-of Nursing 

1-7 

Ayp-ellanttesti:fie<f'tin his ow.n behalf 

The notice -0fhearing, d}scharge-·notice;,and th~ a~Gompanying,eqyerJ~tterwer.e. w~li.ed ~ ALJ 
Exhibit L A digit~ .recording of fl.re h~tjng was-made. · 

·1ssu.ES 

Has· Bronx Park Rehabilitation .and-Nursing Center established that. 1ts:determination to. 
discihru:ge (h~ .Apj)ellan,t was. corJect ~d-that it$ dis~harge pl~n .. is apprqpri.a~e7 

. 1. 

Nursing, Cei:iter 

(Facility.E"~ibit 7.) 

·----.. --··--·----

l 

FJNDINGS ·OF FACT 

ear-o'Jd male who was admitted.to. Bronx Park Rehabilitation.and . . . . . .. ,. . . . . ' 

015 ~fter: underg~ing 

2 



• J.\))l.'. :1'ork.J{ch£1bilifatio11 &. Nu~ing O~ntcr -o~isi.oo 

2. Th~ Appell~t's: trdmitting cii~gnos.es were. 

(Facility '.exhibit 7,J 

.3 .. J3y notice elate .2018,:tlie Facility determined. t"0"discharge th~ Appe11lµ1.t on 

2'018 b~cau~~ pis health lj.~s:im.ptov~d.sufficiently tliat he no 1011:s.er i'equires sktll~d 

shelter locafe.d at 

4. The Appe1't'ant does ·n0trequire skilled nutsin~ ·cat~; and p.erforms·a.U activities ·Qf'd<J-Hy 

li:ving·ind.ependently. (Facility Exhibits• 1-:3,_:7-.) 

5. Th.e A:,ppe\l!J.nt's clinic,:1:i recotd cohtains ·docu.mentatioh fro111 ti1e.Appellant's:physician 

· ~c;1,ip.t.er4isciplinacy_c_ar.e tea.Ql th~t theAppeUa.nes needs .can oetnet'inJhe com·rtmnity,..and that 

discharge t.o fpe shelt~r.i~:)1.pptopriate. (facilityExhjbits 1.,. 3-7.) . . 

6. T1ie Appella~ti'~maihs at'Bron:x PM"k Rehabilitation-and Nursin_g:Ceriter:pehding_ the, 

Q'lJ.tG9me. of this-appeal. 

APPLICABLE LAW 

A -i:~sid~pt.iai heath car.e :t'adlity :(also referred. to. in.:t}J.e regulations, as a.nµrsing_home) is a 

faGi'Jity which provides te~lar.nursing! m:edical_;·rehabilitative, an.d professional serv.iees •to 

resi9:e1)~ who do n9t:i:equire·ho.spit~z.~u911 .. Public Healf.liLaw §.§2801(2)-:(3); lQ.N,YGRR §· 

41'5..2(k). · 

Pepartment regi,lla,tion_s ~t 1.0' NYCR~ ·§· 4 l 5 .3(h) _desc;;ribe the· tt~nsfer and· (iischarge 

rights. of re~identiafhe~th care facjlity-residents, They sta1~, iti pertinent ptut; 

(.1) With regard t9 the transfer or discharge o,f re~i!fents, the facility ~h~lt: 

(i).'.permit each .resident to remain fo .. the facility, an'd not transfer or-·discharge the 
resident fi,'.om the. faciJity.•uµtess .. s.uch tr~usfer or d~sdhar:ge .is n~ade it:i .i<:':CQgnition: 
of the !~sid~nt}s:rigQ.t_s ,to rec·eive:•corisidetate and··respectful :care, to receive 
1iecessafy care and :Services; and. to:partiG~pate' lP-. the: deyelopment of-th~· 
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tQmpr~lwnsive care pian and.in re.cognition of th:e;:rights ·of other tesid~nts in.the 
-facility: 

(~) the-resjdentm:ay b~ transf~rr~d wrly·wh.en ·t1;t.e. intet9isc_ipliµaty cat~ · 
.-team, in. _con&ultatio.n with the r.esiderit·or,tl).e resideQt'?·designated . 
. repr~~entajive~ c1.et~q'nµ:ies:that: · 

:¥**: 
(:Z.) the fr~nsfer.qr di'schiµ-ge is.appropriate beca,us-e .the r~sident's 
·health has .. iniproved sufficiently-so the-resident no lohger ;n~·eds,the 
services pro.vide4.by tlw-facility; · 

. Tlie residential health care-facility -1nust prove by substantial ·ev1.d_ence thanhe.'discha,rg~ 

was·nec.essary. and.the diS.char.g¢plarr appropriate. 10 NYCRR § 4i-S:3(fi)(2)(iiit--State 

Adnµriistrativ.e-Pro~edru;e-Act § 306(1). 

DISCUSSION 

The Appellant. was.ai;lmitted to-the Facility·o · 015 from a hospital a:.fyer 

:u.nder.gofog . Hfs ~diriitt4J,g dia,gn,oses \v.er' 

(F&dlity ~:xl)iq"its-2~ 3 :an4 7.) The-Appellant.is 

also dia&nosed -with His 

·medical ·conditions are stable; atid he·receives outpatient treatrnenlas needed-frorn:th 

:FaciH.ty.~bit'7; Recotditlg@,2:52:) 

i.11e fa_ciiity;-20.18.diseharge11otic;.e .~t;lvjs~s-tha~ the. Appel!'am 'i.i.b.eing. 

discp.arged {?~use h~. "does_p.o.t r~u{re_*ill~ nur~ing car.e:''. (A,L! ~~hibit I.) The_,A:ppel,Iarit is 

capable ofind~end°ently perfonning·all ·a~tivi_tie:rof daily-living, including 'trans.feriipg and 

amb.uJating·wj_th 11,wheelchair. He leaves-the Facility .each qay without assfst.ance from qtliers. 

The.App~liaot-require.s. no skill~ nursing ~(rrVices, and, no-rehapilitatiye_:tberapy .. (Facjlity 

Exhibits 1 ..:.7,;_ Re.c:ording @3 :06~) 

Dr. Weissbart, the App~Uant's atteppi,ng·pl'.iysici~ ~t th~ Facility; ·testi:6"ed tbat..th_e 

A:J?P·~naut should be dis6.har,ged b.eca1.1s_e·h.e.hr1s_no need fof any service:; pr:o;yi(Jed.by the fa'cility. 
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ronx Pork Rel1nbiliiatio1f:& l'lil~iilg C~1,1_ttf 

(:Rec0rd1ng_@-.2:52) Facility practitiqners in oth~ .disciplines, ip.cluding nui'sing,·.~ocial Work, 

di~tatyservices, and r~habilitation,. also conourthat the Appei1aht do.es n0.t require-serv.ices.in 

.cmy of~ho~e-special~ies, a,nd that tf.le Appe1tant does·not:request.any·assistat1ce.fron1.the Facility. 

(Pacilio/ E;xhibits- 1.-7._;.Recor,ding@ 7:Jq-I9.:3_9·.) 

In sup.port of'the J?acili'tf.$ pFQpq~e.d disc};l(µ:ge Io.cation fo.t' the. Appellant'(-

sheitet loGated. in .th il'eY.t.or of.Social s·erv.ioes· Ms. Moll_i9'.a ·explai_p.~d that the 

:Appellant has·no homtdn the community, and rejecte.d placeme,nt attei:nJ?ts at ~sisted living 

facili'ties. (R~cotding @ 15:48.} The Appellant-cannot be _placed:.fo·an.assisted living facmty 

~gainst.his will;. 18 NYCRR § 494.4(o)('S). The A!'>J;>'ellant was searching for an apartment ~ntal 

With .a tent far beloW tire Cl;lrrentmar.kenatei ·which he has he.en.unal:fie:to prncure .. ·(Reoorc;ting 

@ 1:6:4Q.') . Dr; Weissba,rfh~s ·c.onelud~dthatthe Appellant's-needs can·:be mefin a -

~helter due to. the·Appellant's physical independence and the Ap_pillanfs cpntiuu.e.d access ·to all 

ne·c~~ary rp~dical care 41 'the com.rriunity-llu·ough the· iacility Exhibit l; 

Recar<lini@ 4:13.J 

The Appellant-is _not cont~stfog}J;1e:Fa!)ility) deterrt~iJ;rntion th~t he does· not fequire 

services ptovi.deci by a skilled nursing. fa~ifj_ty. B'i:: QQjects·to the.Fac;:ility'$ dischiµ-geplan 

because he_.d~).~s not wa_nt to be.:pJaced'in, a homeless·.sh'elter. He elairtred that the·-

has ~btained.: subsidized)io'usi'ng forhimfo a newly-:coristiucted~apart:ment 

lwusin~, ·and se~ks Jq remain n:t the F acil_it:y µnti.rI1:e ·can m0ve iota· his new apattmeht.. The 

Appellant co~<?e<led tl1~t h~·ha9 not ~pprised the:Faci:lity of~bis·iriformation:, and failed to 

pi:odµc~ an~ evidence atthe·hea.ripg_-to ,sub_stantiate tflat ·an apart:tneht has actually been secured; 

(Recording._@i0:04.) 
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mm< P:.rkR<'ahahilit:iti'on &'Nursiilg,Celite,.r- .Dooisi9n 

The he.acing r~cqr~ was. h~ld. op~µ for one w~ek to ·Afford the A.ppeliant an oppdrhlnity to 

substanfiate.hii; qfaim Q~ provid.e detailed o~up.ancy-iriforn:iation .¢0J19erni~ghi's·ne,v apartment. 

bn AprlU 7? 2.018, a conferenc~ci:ill was)1elg betweenJh,e partie$', q.Uiing which the Appellant 

again asseiied that he·was approved for bousing, but had no spe9ifiQ-i11foii1Httion'. · H¢ presented 

FaciWy AdmiriistratorMt. Freifeici with a tJromdtional flyerfrom-a social serviqes·o~_g~nizatfon 

thatputpofts to. assist veterans with pro.curing low~cost housing;: and a ie:tterfr.om th 

con~rniing't'~'ial th~ A.ppellaht \Vas. ·e1igib\e for the,Housiiig and 'Urban 

D~velopmennsectipn :s R~ntal :C~rtificate Pr<igt~m. Thos·e·.cfocu1'ne11ts do not ·establish that the 
. . . 

. A,pp.ell,,mt l18!$•Pro.cgred, qi: ~VeJl applied for; alt~•'nate hqus,fog,: They d<? not justify-·an extension' 

ofihe AppeU~n.t' s stay a:t the ·p a.cility: 

CONCLUSION 

tiier~:is ·no djspµte \hat lbe A.pp.el.l!lribs ~9mplet~ly i11depend.ent~ and)ecejves· n'o 

a:ssistanee . .frpm the J< a:cility. TI1e.App,ellant'-s s9le.:cqnten.ti0n is. ·thaUw should hot be disi:.hqrged 

to a homeless shelter .. Y~f,. the reco.rd·rellecf$ ·that.the Appellant has faile4 to c~qp.erate wit}). the 

Fae,ility's effort.to·secure assfated iiving and has failed to purs:ge.oradyise. the Fi9i1ity 9£..q.i$ 

inter.est in putsriing subsidized housing; v.rith'fhe result thatno . .altemative. d1schal'.ge plan is 

a:va}lable. The Appeilant:,is entitled. an4,.encour:agecHo ·purs.ue 9th~r Qptions. tha1.1 re.f\;;.rrul to tl~~ 

shelter, but.is :not ·entitled.to t~main in:~he F~cility While he do~·. ~o .. The Faci.lity's 

cietenn'ination at issue herewas.madefo t;omplfanc~·with all 'WPli'9a~le regu,ations,. al).{l i.s 

therefore:upheld: 
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. Brohx Paik Rehabilifution -& Ntirsing Center 

DECISION 

Br<;>ll?' Pwk R:ehapilit~tion ai1d Nursing <::e~ter:has: established 'that its :detennfoation ·to 
·discharge tb:e ApPellantwas· cotrect~.and thatttansfer to a•h0meiess·shelter.is a:pptopriate. 

1 . . Bronx.Pai:kRehabititatf.... · in~.C.enter.•is.authorized t0 discharge:the 
•Appellant based upon.it OJ 8-detep.ntn;:ition. 

Dated:.April 18?,2018 
New Y 0.1'1< New York . . . ' ' . 

Natalie J .. Bordeaux 
Administrative· Law. Judge 




