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RE: In the Matter o 

Dear Parties: 

May 9, 2018 

c/o Rockaway Care Center 
353 Beach 48th Street 
Far Rockaway, New York 11691 

Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cac 
Enclosure 

Sincerely, 

J~ rr• +-\«~ ) ~~c_ 
Chief Administrative Law Judcl e 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I heaith.ny.gov 



:stATEOF NEW YORK 
J>EPARTMENT OF HEALTH 

.In:tp.e-1'4~tter· of:ari.,A.pp~·a1 p,tJr:suant m 
10:NYCRR §.4·15-,3 by 

from ·a.d~tenninafion •b;y. 

. Appellant, 

.. . . .. . ·•· •. . . .. . .. 
·, .. ROCKAWAY.CARE CENTER~ 

Re$poµ4ent, .. . 

.DECISION 

·:to: cHsGhaq~e b1m fi'om a resi:denJial heaJtli care {aciHty. ·' 

Held .at:. 

P~rties: 

Ann H::Oay1~ 
Admiriistrative Law Judge· 

. io.c.~a\:V'ay ,q~e C.e~ter 
353 Beach 48tb Street 
.f .ar·Rocka.way, New 'f9rk lf 691 

°RQCka:w.ay,(:ru·~·Ce~ter . 
•B'y, ·Rene·e·.Jeffiey, Directe'r.-of S6cial Worfo. 

· , . . 

. Pr'o Se,. with assistance:Q_{Ombudsman: 



. Rockaway da1y Center 

P\jr$~aht to- P;1.1blic:H~ith Law ("PHU') .§2?0:i and Title fO:ofthe Official Com·pilation 

.of Cpdes, RQk;s and R~~latioi;i$ 9f tli.e. ~:ta~e of New Yqrk ("iO-NYCRR11) ·*4.1'5.2(k), a. 

r~sid~ntial he.al(lt.care facility Qr pursing ~ome such-a.$·Ro·ckaw~y- Care Center ("Respondent'~·or 

1'Fa:ciµty'~) 'is a.reside,ntial facility-pi:o:viding nursing ~~6 to .sick; mvB)id, i~, disabled! ·or­

conv:alesGent.persQns. -whp .. n~~a regul~r nl,U'sh)g·~ervices or o1;b,er professional.:strv'ices,but. wl)o 

do-not rieedthe,serv.ices of a general bospital 

Transfer and 9-js~h~ge rights of nursing ·home· residents are .set forth at fo. NYCRR 

§.41.5:3.(h)'. Respondent de.t~rmirte4-ro· dischai:ge- t½ppellant" or ".Resident,.,) from 

oari:. a.nd. tie~t~erit irj. its nursing ~ome. ·p1:u·suantto 10.NYCRR ·~415.3(i1)(i )(i)( a){2) and (4} 

which p·ro"rides.i hi p.ertine.Iitpatt: 

(a) the resident m_a:y be·tr~nsferred ·otily·when th~ interdiscq)fina1ycare team~ in. 
consultation·-whh the:re-sident orthe·resident's designated r~presentativ~,­
detetminei:i that:. . . . . 

. ' ' 

(2)·the tr:ansf~r or di'sch~g~:i.s-'apptopriate_becau~e the res'iderit's .ij.ealtb. 
has. unproved sufficiently:. so the resideht no Toil.get needs the serv,ices. 
p;rovided bythe:·:t:a~ill'ty; ··· 

... or 
( 4) ·the heajth ·of .individuals:in. the:facility is e,id~~e.i:~d, 

Appeilant..ap,pealed the discharge .detemdna'ti·on fo th_e. New York Sta,te· Pepa,rtment of Jie~lt'b, .. ' . . ' 

and.a h_earipg Q~ tnat ~ppeal was beld. P1,1i;sµant to 10 NYC~ '§415.3(h)t2)(lij.)(b)., the Fa.c_ility 

ha$ tlw b:iµc:fon of p.roying that the transfer i's: ne.cessary a.Q.d .the d~schatt{~ plfµi is ·appiopri'ate.: 

AppeJJant an~ Ju],iap.a Nun~z, O.mbudsnran, t~stlfi.ed for-Ap_p¢Uant.- The following . . 

Facifit, repr~s.~_nta'tiv_es-te.~ti~i~d for-'_Responqeri.t; Renee:J~.ffr¢y.:Dire.ctpr of S,oiial W ork1 Mary 

..Jean Szczypczy.k, R.N.- Assis@lt Director Qf'.N,ursj.ng, Abiofa ;Fern~dez; R,'N-~Dire~tor. of 
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A di_gitalrecordiil~·ofthe hearing:was made pait of the rec;ord,1 apd the following 

doeUJnent$ w.ere· aqcepted int~ evidence by. the Administl'aflve Law Ju4~e- ('~ALi) as.ALt 

.Facility, ap.d:Resident Ex::hibi{s: 

.ALJ: 
I: Notice·.of ith the ·Fadl-it;y.°' ·2018 .Dj~c}).~ge Nqtice atta¢hed 
II: · Letter cla,tt. • 2018 

Ilh Facility; .0-18 Amended Dischar_g_e Notice 

~ . 

· ;A~ l.R Iett~r fro~ enter;:S·~oi;;ial wot.l(er 
_B, 8 let:te( fro:m Appellant'.s cot;n:munity· PCP 
·c-: /UUetter from Appellant~s·w~-ni PCP 
D:. Insb::ucti0IJ.S Jq,i.: App_d_lant' s _pl~1.~d rgery 
it: Instructions and dates ·of upcommg me 1ca . appointrnent:;;­
F: Aq9ition~:lupcoini_1ig rriecijcat~ppointn;i.~nts · 
.d-: _ _ 8 letter from Appellant's healthinsurance-carrier 
H: . tional upcoming:m~~i_cal ·a1?-poi_nfn;i~nts· . 
.I: . _ ·g encounter·aaie. with Dr. Shapiro 

ISSUE 

Has'.Rotkaw.ay Oare'.Ce~1t~r-.e.stablish~d-that the iransf~:r- is.:nec~.$S_acy -a:p.dthe dfa_charge 

·_plan 1s. appropri~te?. 

FINDiNGS OF FACT 

Citations in :parentheses refeno ·t~silinony-(''T';) qf witne_sses. and;-exbibits ("E:is'') 'found 

·persuasl.ve·fo arriving at.a partfotilar,finding~ C~~flicting evid~I1ce, ff apy,.was .col)~ict~red·.and 

.rejected .in favor o.fthe cited evidence. 
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Rocka\vay C.are Center 

1 .. Respondent;.Rockaway. Care Center, isJ1:residenti~ health.:cru:e-facili:ty located in Far. 

Ro·ckaway_, New York. (E:x-I) 

'2 .. App,e11arit~ ag _i~.s admitted to the f ~cility fro~ o~ 

20 J 7: .App.ellane·~ ·inedjcal ctind,itioris ,i;nclude 

which Appdlantreceives numerous medicatio.11.s and treatm~nts. Ap):ieilant is alert and odented­

and indep:endent in his AD Ls (activities of daily living)_. (Bx .1; Ex iS-;-Ex B; T Jeffrey.; 

:Szeiy_p.czyk, Pe1nandez, Appellant): 

3 . . By ;notice date- , 2018> Respondent ad.vised-.A:p_rellantthat It.had determined 

to discharge hiin on the· gtounds·that.hls health has-irnvroved.-sufficiehtly·so that lie .no fon:get 

ileed·s the s'ervices_proVJ.ded by-the Faciiity. By:amended notice dat 2018, Respondent 

added the,grotinds .. Qiat Appe}4uit's bringin d·cigarettes,into the facility.J(:opardj.zes. 

the health -~n.d w,ell-bein,g o_f Appell@t anch:1ther r~sid.en1$-of..the:.Facilify; {Ex I; Ex II) 

2_01.8 transfe,:/dis9l,ia,rge:notic~ '-Ya~ to 

discliarge.Appellatitt Re~pondent' s discharge­

plan fr1..-i · o-i 8 amended transferidiscbarge·notice·was to discharge Appellant-to.the 

- 'Shelter ("Shelter'l).locateci'at (Ex I; 

£1( II) 

5·, It'is.theptofessional o.:pifiioil of.Appellant's caregivets·at-the 'l:•acility,:-includih~ the 

Fa:tility's medical _dfrector, that.~ischarge. to·the coinnfunity, includirtg"the Shelter, is ·appropriate. 

·for App~Ilarj.t Wis the:profossion opinion of Appellant'·s comniurii~,. PCP and Appelianf's social 
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Rockaway Care Center 

t h!it discharg{; to the ·shelter 

' 1would.lead to serious health compl•ications-'or:death.'1 {Ex 2~ Ex A.; ·Ex B; T..Jeffrey, 

S.iczypczyk. Ferilaridez; Appellant) 

9.- App.eilant has remaine_d .. at Rockaw.ay.Cai:e Center pendiQg tp.~ outcome oftiris 

.pro~eqing, 

DISCUSSION 

The ·evidence.pres.ented .by the· parties demonstrated both that--Appe1lru1t s l;,ehay,1or 

endan:g¢red h~:l1ea1th ·or the health of individuals in"-tiie faciiit?7 .and that his health hi;!S im_prqved 

suffidently-s·o that he.no longer needs skiiled .care. The evidence., however .•. di:d no.t dem.onstnlte 

that.discharge to tire. Shelter is a_pprnpriate for A,.pp.ellant. 

were found hi~d~n in Appellant's closet during a sear~h of Appellartt's·tciom 

20:18 .. On. - .. 2018, RespQndent•:~ body seaich·ofAppellap.t foun~ 

and~. bqx 9f ):llenfuql. l0O's· cig~s {whicp. Respqnd~:mt identified.as· ' 1cigarette~" jn its 

.am~nded tr;ms.fer/d.i$_ch~rge n<:>ti9~) :hidden in Appellant's .}\:ppe_llanr t~~tjfiect that. ·he 

-1:ec~i'.ve.d the prescription.m:edication:s from the. pharma~y at th- erttet. Appellant further· 

·te$"tified"that until the end o 2018~ he would hav per week when he 

was. aloqe in hhrrooni ano.Jhat he would '4lke a fow puffs·~f a-cigar before he·entei~d the 

center three times p·et week, but_he h~ since ceased this beha:-vior: Hiding) keeping; -and usb:i~; 

-.~yqp1ount.~ · · ~dhe Facility plac~d. App~Jlanf's and other 

· residents:' h~alth in .. µanger, especiaU.igiven th 
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Appellant pafboreci ·1nthe·F acility. ·Respondent proved that Appellant's behavfor endangetecf Ins 

4¢alth ~r. the. h~alth qf ii,1.diyiquals . .m the·Fa:cility. 

Respo:pqent ~lso l?roved th~(Appell~t' s ·health has. improyed suffici,~ntly so that .he no 

long·er needs skill~· ca,re;: AJ?pellant :independently c.oordinat~s th,e· tr~attn.~nt he reqtjires ;md 

reMive.s•in the ·cornmunity·and.he.js independent' witli .his· A.DLs. Appellant,. w,h9. ·tsJ.rap.sporie4, 

··uhescort~d> to· th- enter .hr the. community three :tim~s p~r week, would be able to 

e·onth1.ue to r.ec.eiY.e thi? (an'4 hls•othei).rriedicaj:treatment ifhe·were d{scharged:from the Fadlity' 

to :the co.riuminity. 

The co:ml'nuriity.di.schatge locatiqn id.entiped irt the Faoilit:y'·s amende4 transfer/dischai:g¢ 

.not~cejs the Shelter. A,pp¢llaotwas- since·appi'mcimately 2012). '4:id fa: lived inthe 

Sl).elter:.prio.r to.his aq~is~ion to the Faci~jty~ Priya: .. Pai, .LMS .Socifil Worker at the· 

·etitet w.tote; .in .. part, 

.Pue. [to] the n.~tlµ'~ of cAppellanfs J tri,u)tipl:e n:tedic~l a:nd 
·phys·ical needs,. [be) should··c0ntinuetesid~g at Rockaway 
.cru:e Center ··.• .. b~~e~ upo~l his . nedical 
·conditions; includiiig. the need 
.treatment.$\ Xf[Appeilant] wereto r~turI1,to: 1s s ·~ t~r,, . 
·woqlg. riot have: suffrcie.l_l.t access to heait)ly foods for 
·diet-as:well as access to proper.me.clicaJ -care . .for his 
•freattnents. which would. all lead to serious health 
·coII).plications or dea~J1. T\1er~fore, by r.e~C;?iving appi:opdafe 
.care . .from:,Rockaway Cate Center; [ Appellanf sJ weff.,beihg, 
.qµ~lity oflif~, .a.;nd a~ove ·all s~foty in the· c.omn,i.w;lity wo'-44 he 
gteattr enhanced. (Ex:A) 

ShiVkumar T~~wahi M.D: .A'j?pellant 's community PCP, agrees. Dr. Tejwani-wrote, in 

part/~(Attached letter fro 'ocial Worker l>r.iya Pai detailing ·his cirY-umstanqes.ap.d 

needs. I agree with.her asse·ssment)" (Ex. B). The testimony of the(Faciiity~s.t iirector ofNursihg, 

.Abiola Femandez;R.N., confinns Dr. ·Tejwani's and.1'ls. Pai'-s c◊nc.ems. M,s; Ferna)ldez testifa~d 

that App·ellant was 'and:.needed much assistance with his.AD Ls when he. was. 



Rockaway Care'Center 

admitted to the 'Facility i ·017, Appellant lived in 'the. $helter_ prior.·to·his .. admission fo 

the Facility . 

.Appellant t~stifi~d that :whe.n 'Shelter residents· ate out in the community and do not retotn 

to. the Sp.~lt¢f by ,a de_signated thp._e. the conteIJ.ts o.f the r¢~jdenfs Io~ket are confiscated and not 

re.turned. to-tJ:ie-resid~nt upo~. his/her r.etum. T.◊ illu.$trat~. his position tha~ .the Shelt~r 'is riot safe 

0r. appropr-i.ate .for hi'm,.Appellant testi:fj,ed :that wh~n h~ b.eeame.-ill fu the .Gomm unity ~d w~ 
. . . .-. 

brou~ht hy ambuiance and.admitted-to the .hosJ?ital at,a thne·whenhe.was a.resident.of the 

shelter~ his. medications, which.he. was-:requi.r:.e1lto .keep''in his loc.ke.r.-at the 

:Shelter,wer.e .. confiscated;aud.riot'returned to hi'ni. Appellant is Mri~erned fliatthis would:happen 

·again if he.is discharged.'.to·tbe Shelter'. Ms. Pai '·s. points addres·s this; she wrote, iri part~ 

[Appellant] r~ci'eiv . , tr.eatments three-days~ 
week (Tuesdays; !hursd~ys an~ S~turdays)_ ~~~at~lt 
4 bollrs per tr~atment Dtie-to the·nature ofhl.....ilned1cal 
CQ:Q.ditio,n,s, which are .fuqw-able; [ A.pp~llantJ ffi'l;ISt comply with 
a ·S ,eci1;11ized' b:eatrnent;regime, whi~li in.eludes _re~ 

· , ents as:ordered, adhering to·.allllllllllllll 
diet aricl.cfoi,yly moni~qrhig his fluiq 

intake, ·as well as, taking all.his.niedications-as prescribed. 
P.ue·t,o. tbe unpr~cli~tabilify· .. ofsome patie.nts' .reB;ctions to th~ir 
treatments, at times; t,Appella:nt]'.ma:y requite extta time-after 
J;lis treatnwnt,dpe to::fluctuatiOJ'.)~' With hi ' ' ' 

' ' 

.rrient. (Ex· A) 

A,gain;.App'eHant's PCP agrees y,riiji,Ms. Pai's assessm~nt 

Appellant's _c(;m9erns about rbsiding in the· Shelter,. c.0111bin•ed ~ith, 11.K Pai'-s and Dr. 

TeJwaiu'_s-~tatemen~, .. ai}.d witli Ms. Faoipla'$.-tt'.lstimqny th!i,tAp.pel4irit was:· 

.~d.ne~d~d much cls$ist@c¢. \1/.ith his AD;Ls .vibe!). he. wa.s.'c1:~rnitted to the Facility jn 
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.Rockaway Care·center 

.2017-(having tesided in the. Shelter prior to,thatadm.issfon):confir.m that. discharge to the Sheiter 

is not.an- appropdate or safe dischar.ge pian for.Appellant. 

CONCLUSION 

RespQ.nd~nt:has proven ·that Appellant's _health has, impi'oved sufficieQ.t}y anµ th~thi~ 

curren~. cond1tions ar.e ·cQnd1tioni;i tp1;1.t, genera.Hy, aan pe treated i_n t]le_ comt)).uriity'. RespOJil~ent 

·a]so.pnw~d that:i:he health Qr-indiv1duals in the.facflity·~~--e~d~gered by AppeUant'·s beha,vior. 

B.ut Respondent has,not proven ·that the ·disq_hgrgejocation,, the Shelter, fs appropriate f~1' 

Appellant Di:. Tejwani ari'd Ms,. Pai believe-that if.Appellant "were tb ·return to.his·shelter, he 
w0uld not have:sufficient·access to healthy foods for ~ et as well as access-to proper 

medical care:fot hi reatments; which would all lead to serious health. complications· or 

death.~• Appellant. was ' Upon his admission to, the Facility after living- in the. 

-Shelter. A.ppeflant should· not be dischat~ed back to the .Shelter· atthis time. Appella'nt seemed·to 

uhdetstand how taking medications? ·even prescripuo·n medications·, without Respondent's: 

knowledge arid.ability to Qoordinate,his m:edicatj'pn regimen, eilp.~gets his healtli and how 

-storing tnedicationfa1;1 itj his·i'99m endangerif 9thers' h~_alth ~d s~ety-, a~d he-indicated 

-th~i.t he.no·longe_r does thi's. Appellant must continue to. abide. by the·FaciJity's.gg.jdeli~~. 

DECISION 

·. I find that th'.e diso,b.ar_ge'_is ·not necessary at this time,. and tpe ·discharg¢ plan is not 

appropriate.. 

The·appe~l by· ,Appe_ll~t, is therefore GRANTED_ 

Respondei1t,..Rockaw.ay Cai:e Cep.ter, j15 not"atithotized t<rdisthaige Appeilari.4 

1 
'ih accotpance:with its 

&rn.ei:tded transfei·/~ischarge hotice. 

2018 trap~fet/discharge notl-ce ot i 2018 



- ockaway Care Center 

This Decision may be appealed to a court of competent jurisdiction pursuant to Article 78 

of the New York Civil Practice Law and Rules (CPLR). 

Dated: New York, New York 
May 9, 2018 

TO: 
__ y Care Center 

353 Beach 48th Street 
Far Rockaway, New York 11691 

Renee Jeffrey, Director of Social Services 
Rockaway Care Center 
·353 Beach 48th Stre~t 
Fat Rockaway)_New York 11691 

Juliana Nunez 
CIDNY 
8002 Kew Gardens Road 
Kew Gardens, New York 11415 
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I ,,,, --- , ,--h w. cr:;;}~-
Ann H. Gayle . ·,., 

Administrative Law Judge 




