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CERTIFIED MAILIRETURN RECEIPT 

Tzvi Barax, NHA 
Dumont Center for Rehabilitation 
676 Pelham Road 
New Rochelle, New York 10805 

RE: In the Matter of 

Dear Parties: 

March 6, 2018 

c/o Dumont Center for Rehabilitation 
676 Pelham Road 
New Rochelle, New York 10805 

Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevai l in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cac 
Enclosure 

Sincerely, 

~m__Q_)() ~ ~Of) \ C. A e_ 
James F. Horan 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



.SJ:ArE OF.NEW Y.0Rf{ 
D.EPARTMENT.·OF HE..U,TH 

It1 :th~ M~ttel' o.f an AppeaJ> purs~a)1t to• 
10 NYCRR §:.415.3,:bY 

A,pp~llant,. 

:. 

.. ,. 

OPY 
fr6m. a detennu'latian.by DECiSlON 

ANO. 
D.umont dent.er fo.r R,~I,.;ibilitaµon, 

.Respondent, 

to discliatge her from a residential 
health ·~&re ,facility. 

'• ------------------· 
'Htnri'ng 'Before; 

Held at:• 

NamHe J. Bot-deaux. 
Adn:uni:straflve Law)~ge: 

Dumont Center fo~ Rehabilit~tioi;i. 
16'.76 Pelham Road 
New ·~chelle, NewY.o.r~ iQ&05. 
February ~6> 2018-

0u.mont' Center f<>r Rehabilitation 
Bf: ,Tzvi .Bru-ax~.hdmitiisttator. 

QRDEJ{ 



- µmout.Ccntcr for RehnbiUCnlirin 

JURISDICTION 

By no~foe dat ·.201_8-, Pumont'Center fo.r Rehci~ilitation (the Respond·e:I1t),, -a 

residential health cai:e facility sub~e~t to A.rtjcJe 4$ 9f 1;he New Yo~k Puolic.lfealth Law, 

· de.tennined· to discharg, the.App~Uant) froro .the. facility. '!Ji~ A_ppel_lant 

appealed· the· discharge cietemiination t~. th:~ New York State "beparlm~nt.of .Hea.1th (the 

'Dep~_ertt). pursuant-to 10 NYCRR § 4!5.3-(h).. 

Re$pontfe~t. witnesses: 

~~p9.ndent exhi'bits.: 

Appellant w:i!J}ess~s: 

A:ppellarit exhibits: 

HEARING RECORD 

·T~i: B3*-lx,_Ad11)inistxatQr-
banielfo Livecchi; Speech-Language .Path.ofogist 
Estlier Zellerm~ier, Phy.sici~ti Assist~11t . 
Lilibeth:Salvador, .R.N:,.·Nurs.e Manager . 
Qµirhia .. Narpn, .R.N~, Director of Nµrsing •.Sefyice~ 
T-aiil..ika.Grea.ves-1 Director of.Social Setvic~s· 

- Oi8- dfagnost~c evalpatio,nJ 
2~ b~tw.e- 20I8 ·~ 20l8) . 
3,(physjcal therapy-di- · · :si:1Ii:llilar_~ 

4 ~ as o . 2.Ql 7) 
5· 01_8 lettedrom Dr. Ronald-Gross) . 
6- P.18 Jetter from 'Ia.mika Greaves) 
7 ·(~ce. ·sheet_- admissi~n discharge reoord) 

fyfarsp.~ Ftj.e(,UJla~ Om9udsman.. Ne.vi'Yor').c Statel:qng­
Tenn· Care Orn,oudsm~n Prow,am. 

1 _(executed.New :Yi:n:k-.State.health -car~ p.ro~y.fqnn)'. 
7, ( d.1J~t1rn~nts i;eg~rdi~g _Ri~e1:~ale Manoi-' Home. for.Adults). 

Thf! notic~·ofheari;ng an<;l dis~narge notice.wer:e 1narked a~ ALJ Exhibit I. A,di~tai record.in~ of 
tire hearing w.as made. 

ISS-lJES .. · 

.Has Dti.mont:Center-for-Rehab.ilitatfon.established that it$ cletennination to disch~g~.ll;le 
.A,pp~llant'a.114 to tran$fer-.the A,.ppeUanpo an assist~d J'iving fa.cility.w~s con-ect?, 



- umcmtC_i;nter.for Rchabilit.1tion 

FINDINGS OF FACT 

1. The App.ellant..i:s ·• year-o1d female··:who was.atlmi'tted tcr-Dumont Center for 

Reha\)ilitatiQti (the Facility) .Qn :2010-a:fte.r ·liying with he~ ~ ,the--Appellanes 

primary:caret~ker {ormo.s~ of her life;_ (FiJ.qility Exh.ibii.2; -Rt;cor4ing-@5:23; 49:q-r-,} 

2. The Appelhmi's atlmittir1g diagnos.es were: 

Facility Exiiihif 4.) 

3. ]?yndtice date 0-18,. the-Facility·deternrined to disbbru'._g~ the-App·~llant o.n 

·2018 becaust-hef p.ea{t}:i:J1as improved. ·sufficiently so -that.she.no longer requires . . 

~kill~d nµr$ing cate:The ho"tice-:pr.opJ>ses t9 discparge' the Appell~no ,RiXrefd~ltrManor, .. an 

assist~ Hving-facilitylocat~d at 6355. Brqa9:vvay, BroJ;1X,.'NY J.04~1. (AP ~xliibi~ 1:) 

4. 0 ~ 0.1.8, .. a_ft~:r,: tlle df!.t.e .of t;J1e Facility'~ di$Charg~·detem,inatiori.; ·the. 

F.ae(m~, .. corrci~.ct~d a d.iagn9stic ~vtil~t~on of the ,App.~llarit."s co-goi_tiv~ abilities ahd detepruried. 

that the;A.ppellatit~s.-GQgQition is- impair_e(l. (F!};eiljty ;Ex_hibit 1.) 

5. The Ap_p~llant rem•ains cl:t.i:>umont C.~nter for Rehahi)i:tation pending tlie .outcoo;i.~ of thl.~ 

appeaL 

APPLf CABLE-LAW 

A -resid_enHal heath c;~e. racil i11 .( also referred·to .in·-the r,egulatio11s as ~ pursing home) .is a 

faciHty_which provjd~·regµl_ar nursing; m~diial, reha~pitl:!-ti¥-e, and P.iofes.sional s-etvice·~ t~-. . . . . 

residents who do not require.hospit~Hz.aUon. 1_0'NYGRR § 4(5.2Q.<:); ·1o·NYc~ § 41_5.13; artd 

-10 NY.CRR § 415J 6. Within 14 days .after a resid~nt"s. ~dm.i.ssfo~, the facili'ty-1m,1~t ¢cnjdqct a 

comprehensive and-accurate: assessm¢nt of the res.ident;s funqtionatabilities, .and ideri~ify any 

iinpahments_to such.abilities. The,-.facf1ity111ust also· c;onduct .COmJ?.r~nensive assessJI}ent~ of the 

resident's· abilities and impairmertts .periopicallr, apd . .at l~ast ·onc~-eve:ry l2 ~onths. JO NYC~ 

-3. 



iimont Centr-:r for .Reha_biiita1c1.on 

§ 415.1 l(a)(l).. The:assessinents.must inciud.e the resiaent,s medically,denn~d.conditions ancJ. 

pript medical l*tory; ·.ph,xsi:cal and.mental funetional status"· discharge potential; ability to 

perform :acl,iviti~s-of daily living; mental :and psychosocial .status; rehabi1itation potential; and 

.R~gulations at JO·NYC~.§ 41_5;_3(h) qescjjbe. the:traI?,sfer~d di~charg~:~ghts·of 

residential health care.:fuciHtyr..esidents. They.state, in pertin~t part.: 

{1) With regard.to tJ:ie transfer.or dischAf:ge ofresiden~-1 the f'ad.lify sha!J: 

(i) peimit-eac'll-rcsideqtfo remain it)· the facility:,. and rio~ transfer or'discharge the 
residerit from the facilityuniess such transfer or•discharge fs ma<fo.iu-reco~i.tion 
of. the resident's rights. to r~cei:ve. considerate and· r.esp.e¢tful :ea.re~ to rec~ive. 
nece~saiy care. an~ servic~s,. and fo participa~e 'in the dev_efopmeri.t pf the 
~0mpr.eh~nsive·care'plan a.nd in recogri.iti6l1'.ofl:lie rights of.other residents in tlie· 
·facility: · · 

(!;l)·the r{lside.µt lll~Y b~ trat1$ferre4 ~1tly when the intei·4isciplinacy care 
.team,; in. co~soUatjon.witp. th~ resident ot the ~esident's.desi_gnatecf · 
rq,resentative1 dete.hi:liil,es that:. · · 

*** 
'(2) the transfer or 'disc.harge:is app'ropriate b~ause· the. resident's 

· health has im:Proved .SJJffiC.ie.ptly SQ :tl:ie r~side!lt .1;10Jong~r nee¢1s ·.the 
,$ervices provid¢.by:'the facility;, 

\¥.hen a residentiai health ciu·e:facility deterwin~s t9 di~¢µarg~ a .. t¢sidef1tq-ecausetp.e 

resident's health hasimproved:$UCh.~hat tlletesid~nt,fio.lQnger reqµ~re.s tqe ,ta~iJity's ·services';. tlre 

.fatjlity·must ensure tliat-the-residenf s qlinic.al. tecord·:cq~Jaµis: C'Om.plete documentation ilia de by 

tp.e resi:aent'·s physipian and, a~ lipprqp_riate., 'l)y the residezW'S int~niisciplina1ycareteam. 10 

NY:CRR § 415 .3 (h)( 1 )(ii), 'IJ1e. r¢s~<:iential health-qare fi;icility-mu~t-prove by substantial evideb·ce 

that.the ,discharge was ne~sary,..~(ld tqat the disqharge plah was; appropriate. 10 NYCRR § 

4 i5..3(h)(2')(WJ;. S t~te.;\dmiµistrati'V6=.Prqced11te .A.ct :§ 3 Oq(l ). 

4. 



- imionJ Ce.o'tet. fQr R.ehabililation 

DiSCUSSION 

'{he Appellant was admitted·, to·the·Facility·- 01~ fo~ ar 

whileh ecausethe 

Ap.1_iellant. :wa.s:co11si.de;r:ed i:n~~pable of p;rovWipg fqr her o:w.n \)a,sic needfand'I}.a:d never live~ 

(:llon~. Durh;rg the App.e11.&nf & <initi- e~~ r~sidenfe. aflhe,fi1cility,. the A.pp.ellap.t' 

becam• '~m:.d asked the·Pacility:·~o cQntlp.u~.'to:c~re for th~.Appellant. (Rec.or~µig ·.@27:09·; 

50:00.) 

Th:e .Appella11t'- is"unable to continue to care for the,Appeilant. .(factlity Exhibit 4; . . . 

Recordfog @· 5;49; .26:22';: 50;42.). When the Appe11ant liv.ed with h- the Appellant 

teceived·.continued: assistance.with activitles• of daily. livii1g{hicluding.nie·a1 preparation, cuttin~t 

.tJ):e.A.ppe11aµt's f.oqd, ins¢rtiilg and remoylrrg· the Appellant's partial dentures, and .reminding the· 

Appell~t to take h~ presc;riptioni;) from hired. aides ·1:fnd frotn'the Appellant'- (Recording. 

@49:Q,7,). 

·on. the dat€! of&:dmission,,. the•A,:pp~llarj.t's)ist.ed diagnoses we,r:e: 

·Facility Exhibit 4.} 

Howe.ver,•t~e Fl:J.ejli{y spop b.~CllPle·awar~ ofth~Appetiant:'$- state . 

. Z,01 ~~ a facility .so.q~al worker obs~rved th~f the· Appellant w (Facility 

1016, a Facility physical therapisf noted that.the. 

App.ell;mt.is ii~ times and req~.1,ire.s· b9tlJ verba:l)md tactik.cues· for ·safe transfers. 

.(Facilicy E~tlbit 3.J. dn 016, ·a social Vt'.Orker. not~d thafth~·Appelianthas 

aiic:tsou,ght to .piaintain the•Appellant's 

highest..p.ossible.}ey¢1 .of cogniti.ve functioni~g and. ability.. ·· (Facility l3xhi]jit 4:} Despite·titls 

'infonnation j:n: the.A~pellanti~ file~ ·the·Fadlity cpQ.ducfecl,no .assess1nent of the Appellant's 

5 



ninonl CeiiJer. fqr Relr.!liili.ta~t111-

cognitive abiliti~ ·unt o·rn, •a:fter tlie .discliarge:detennination had al;r~ady -been 

ma.de, This as~essment c;letermiped ·the-A pp.~llanJ-to ·i-iave ·a 

. {Fiipil,ity Exhibit 1.) 

gnitive ·impairtnent. 

The.F~citity failed to eshiplisb ·tll_at th 2018 tl.etermination was made by or in . . . 

. consultation witi1 th~ Appeliant?-s hiterdi~qip,inary y.are te.am ~9:the Appell~t•·&::pbysj:9iiµ1 M . . : . . 

requfredby 10.NYCRR}§-415.:3_(h).(l)(i)(~) and 41.,S.3"(h)(l)(ii). bir~~tQr- of Sociaj Servjoes 
. . 

Gr~aves ~estified.:t4at s.h~ .fis~~s,eli th_e-~ppel_I<!Iit and.determ.i:tioo that the A_p,Pellant was •~too. 

higq :furtctj.~n" fqr a ~killed.ri~-s-i'rig facility, a:s she. requfres "lirriited'•':skilled nursh:rg .care~ 

(.F.acility Ex4ioit 4; -R_ec.or4in.g_@ 1:·-11; 3.3 ~1 (>.). Aitho1Jgh Ms. Greaves _presented · 

ZOl 8 letter ffoµiMedicc1-l Direq~~r Pr. Gr~ss sµpp6rtihg th 201 8 deterirunati:on, this-

iett~r do~s--not establish appFoprjat'e participatjo~ by I)r. Gr9.ss, 9.r:.any o,ther physician,-·in the: 

d~ciston to 4is9hargeJh~ Appell~p.L (F_acility.Exhibij $.) The 1ette.r-was wri'tt¢1fbefore· an. . . . . 

apprqpriate assessm~~t. ofthe f\pp.¢1I~t;s oognitiv~ abil~tie·s w.as ·~veli_p.erfonheq. 

Infomi~tion prov.fµaj by the,Facifi_ty oo.es,not .e~tab1is1i, that fl:ie . .:Appellahfs medicai 

c01:i:ditiot1s ltave-;i.mpt6ved. T>r. G(os·s? Jett~r- sug~~s.ts that th~-Appella,n.t dqes 1i0t t~quire-care·iri 

a sidlted :111:1tsih_g-settfng bec.ause.:she.is cl1nicali~--stable .. (Facility· Exliibit-5.) Wit.h·re~peot to.the 

Appellanf;s medical s~rvfoes n~.eds, ·howeve{, Ms. Zellermaier."testified that they w~re ''epispdic"· 

and infrequent.. This m_eans .th~t the Ap.P.~Uant still h_as suc4 -o.eeds~ (R;eco,:dirig @ 17 :2~:.) 

Regardfog:the, Appell~t;s funcfioaa1 ibili~i~s, althqµgl,1 ._:M;s. L.e.yecG~ ·stated-that the.Appeilant 

had completed se.veral assfgned t°f1erapi~s, ·;;:he ·c.onfinne.4 (b,at-tl1e .AppeHant sJ10.1,1ld still ·be 

su_pe~ised. (Recordi:Qg@ 11.:45 .. ) The Appe11aqt's completinn of as~jgnep:therapy qoes.'not 

establish a-lack of need for·services·provide4-py .a ·skilied .nl.lfsing facility. 

'6 



- I?umoni'Ccqtcr: foi: Rehiloili!,ttioll 

The Appellant has beenllllllllor most of her life: Heaes.cribed the ApJ?ellai1t 

.as·.J:?.ein She also.testified that th~· 

App.ellantha (Re90:1;:cliqg@:30:15;,.3'0:'4o.-; 32:~7~ 3.3:48.) ·She 

ep:ip~size4 tl1at th~-Appellanfis .Go~itivel ~md requires sµpetyis_jon. ·111e_Appell~t's 

set':t~d .that-she 'informed th.e· Facility's social ;workers of the Appellant'~_.cognitj.ve 

impairments. She. recalled advising .the-so·~ial workers to read all documents-to ~e A1w.eI1ant, . 

and explaihwhat they'wete reading, even though the Appellant migp.t not'uuderstand what.was 

T)~e App~_llant' e~_etibed the·App~llaµJ:',s ,-cognition as ', and stated that 

tlw Appellaht becom,e- \"hen.she m.u·s~ act-independently .. 'The-Appeiiarit''­

als.6 !lS$etledthat,theAppellant C<)nnpt ~ yherself, a,ndtecali;d thatthc-Appe11ant · 

was ·onc 

J;:o.r. t1w~e-.r.easQQS, theJamily b'elieves·thaf an-a~sisted liviQ.g.facility w.9uld not 

offer adeq:uafo &up~rvision aq.d guidance, t.o)he.Apj,yllai;it (R~cotdhi.g_@,.3 1 :27'.) 

-Ms. Friedman, '!he·Ombudsmi,ini reported that.the Appt:;)hrnt has difficulty. transferring 

from chairs 'to 'a standh~~· positi.on . .. She explained that the ApJ>tlla,nt moves w~ry slowly .and 

hesitantlywhen-w~fogwifh her.rolh1.tor,.and describ.ed i:b.e App.eJlant a$ having a.i:n~ntal ~eed 

for a .frained_.rou.ti'1e w:ti.~1:1 peiforrn,ing. ~rctjvit.ie$. of qa_ily living, Ms, F1iedman a$!:?erted:that the 

Appellant-la~ks.a-"c~mpreh.en.si~~ und;ersfanding" .of her 9wn b~s~c n~ed~~ citing as a~ ·examplei 

Appe1lpnt'.s .lack of a,war~ess ~hat he 
. . 

(Recording.@'34;54.): \1/li~n asked Jo t~tify, t.be f.,ppl:ll)l¢t wasuxi~ble to r.esp9,ndto.·qvestipris · 

asked without p:r:ompting_ ft'Qm.he (R~cording@4.8.:12). The·App.ell~rs 



- u·monl Gi:nttd"or:Reliohilitation, 

pogniijve imp}1irrneµt j~ ah:aspec~ of her healtl.1which was·.not ·properly 0onsid.er.ed by-th~ 

.facility,. aµd whi~h sbow~ .no:improveme~t. 

CONCLUSION 

The: F.acilio/'-s qetenniq.~tfon ~o: qischargeJhe Ap.pell~t was 11,ot mad~ ·by an·appr9priate 

ihtetdiscipiinacy._eare tea:tn, . .but'w.as instead the decjsjQn·of~ $0Cial·wor~~r--aNhe Facility:: The 

Appellant's c~gninve.al;>i_lit~es were not·assessed when.she was·· admitted, ,and were not evaluated 

at' aij. unti,l aftertheFa¢ili.ty'·s det~rµtlnatfo~: Th 20.t :g evaluation confi:11.ns .that the 

cognitive inipainnerit which µa~ ·not improved. . . .. 

An ~~isted l~ving fadli~y is.j>rohiqited fyom-acdciptifl:g.or retainirtg ·a.perscin wi10 is 

cognidyely.impaired to. a·d.~gree w.p,j,c;h e11d~getf? the:person's .sfifety.. 18 NYCRR {494.4(d). 

'the:App~Jiant is uo.al:>l~ tq un<;ieq;.tancJ 01:·ex:presfh.er: needs. independently, compteb,eru:1 

infonnation.that she·is·&iv;en, o;i: ,qo~1pi;e~~nd1?,asic safety·eonc·epts. withql~t cueing and 

prompting. As SU'Cb .,, p1;ms·to disch.gge the.,App.ell~t.(o <:111; (lSsiste.d li:vipg facility ~r~:n.i]q. rio't . . . . . 

eompoit.witli 18·NYCRR § 494.4(d)'. 

Due to·Jhe A~peUant's imp.aired :cognition, she..re,q~u~s..Gontinued supe.rvis.ion, .. a vezy 

c~refully controlled cnv'ir'onnierit, and constant phy.sfoal and psycho~so¢ial·supporf,with actj.vities 

of daily livii1g: TlieAppeUant canhofb.e left,safely·.alon~ n,or q~n, sh e act w.:.i,tli,out CU:eajg ancJ. 

pro1t1:p.ti'n:g; The Faeility has tarted to.:estal:)lish.that..th~.A.ppellant's·]].,e~lt~ 11as i~proved. 

suf:fidentlY. that·she-Iio longer reqtiµ;es fue,care·1?rovided<by a·11ursiug .µ~rµex orthaUr-ansfer to-!}n 

assisted· living faciiity is an app.ropriate discharg~· pian. 
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- amont Genter forR.ehobi_ljlliµo.!l 

DE'CISION-AND ORDER 

Du~qrtt Center for- Rehabilitation· has riot e_stab.li~hed that:its determination to discharge 
the Appellant and transfer ·the App~llani to an assisted living.·facility wr:ts 1/orrect. 

.1,. Dum~eh_abilita.tion. is .not authorized:to d°ischarg~-tbe_Appellarit based 
upoµ - 2018 deterrriip.~ti_on. . 

.bate4: March t 2018 
~ew Yt'.>_rk,, ~ ew.Y01;k; 

Natalie.J.-Bordeau.x . 
Ad1'.Qinis_irative Law Judge, 




