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Dumont Center for Rehabilitation c/o Dumont Center for Rehabilitation
676 Pelham Road 676 Pelham Road
New Rochelle, New York 10805 New Rochelle, New York 10805

RE: In the Matter of_ Discharge Appeal

Dear Parties:

Enclosed please find the Decision After Hearing in the above referenced matter. This
Decision is final and binding.

The party who did not prevail in this hearing may appeal to the courts pursuant to the
provisions of Article 78 of the Civil Practice Law and Rules. |f the party wishes to appeal this
decision it may seek advice from the legal resources available (e.g. their attorney, the County
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months
from the date of this Decision.

Sincerely,
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Chief Administrative Law Judge
Bureau of Adjudication
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STATE OF NEW YORK

DEPARTMENT OF HEALTH

In the Matter of an Appeal, pursuant to 2
10 NYCRR §415.3, by H

COPY

Appellant, -
from a determination by : DECISION
: AND
Dumont Center for Rehabilitation, ORDER

to discharge her from d residential

health care facility.

Respondent, :

Hearing Before:

Held at:

Parties;

Natalie J. Bordeaux
Administrative Law Judge

Dumont Center for Rehabilitation
676 Pelham Road

New Rochelle, New York 10805
February 16, 2018

Dumont Center for Rehabilitation
By: Tzvi Barax, Administrator

Pro Se
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JURISDICTION

By notice dat-'z'(_) 18, Dumont‘Center for Rehabilitation (the Respondent), a
residential health care facility subject to Article 28 of the New York Public Health Law,
-determined to diséhafg_&aA};pdlmt,) from the facility. The Appellant
appealed the discharge determiriation fo, the New York State Department of Health (the
Departnient) pursuant to 10 NYCRR: § 415.3(h).

HEARiN'G RECORD

Respondent. witnesses: ‘"Tzvi Barax, Administratot
Danielle Livecchi, Spéech-Language Pathologist
Esther Zellermaier, Physician Assistant '
Lilibéth:Salvador, R.N., Nurse Manager
Quirina Naron, R.N., Director of Nursing Services
Tamika Greaves, Director of Social Services

Respondent exhibits: _019 ?diagnost_ic evaluation)
2 (progressnotes betwe 2018 -a_zm-m

3.(physical therapy disghgege surhmaty
4] ess.notes as ofll 2017)
5“018 lettér from Dr. Ronald Gross)
6 018 letter from Tamika Greaves)
7 (face sheet — admission discharge record)

Marsha Friedman, Ombudsman, New York State Long-
Term Care Ombudsman Program
Appellant exhibits: 1 (executed New York State health care proxy form)

2 (documents regarding Riverdale Manor Home for Adults)

The notice-of hearing and discharge notice were marked as ALJ Exhibit I. A. djgital recording of
thie héaring was made.

ISSUES -

Has Dumont Center for Rehabilitation.established that its determination. to discharge the
Appellant-and to transfer the Appellant to an. assisted living fagility was correct?
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FINDINGS OF FACT

1. The Appellant is -.year-'old female who was atimitted to-Dumont Center for
Rehabilitation (the Facility) on | 2016 after living with e}, the-Appellant’s

primary caretaker for most of her life: (Facility Exhibit 2; Recording @ 5:23; 49:01,)

2. The Appellani’s admittirig diagnoses wen_::_
_Fa‘cility Exhibit 4.)
3 By hotice date-zm 8, the Facility ‘detémﬁned to diséhalj‘_gq the Appellant on
- 2018 because ler health has improved sufficiently so that.she no longer requires
skilled nursing care. The notice proposes to discharge the Appellant to Riveidale Manor, .an
assisted living facility located at 6355 Broadway, Bronx, NY 10471. (ALJ Exhibit I.)

4, 0_20_1-.8;_-21_13{317 the date of the Facility's discharge determination; the
Facility conducted a diagnostic evaluation of the Appellant’s cognitive abilifies and détermirnied .-
hat the Appellant's cognition is-impa'ir_ed. (Facility Exhibit 1.)

5 The Appéllant remains at Dumont Center for Rehabilitation pending the .outcome of this
appeal.

APPLICABLE LAW

A residential heath care facility (also referred to in the regulations as a nursing home) is a
facility which provides regular hursi‘,r;g; medical, rehabilitative, and professional setvices to
residents who do not require hospitalization. 10 NYCRR § 415.2(k); 10 NYCRR: § 415.13; and
I0 NYCRR § 415.16. Within 14 days after a resident’s admission, the facility-musf conduct a
comprehensive and-accurate assessment of the resident’s functional-abilities, and identify any
impairments to such.abilities. The: facility must also conduct comprehensive assessments of the

resident’s abilities and impairmerits periodically, and at least onee-every 12 months, 10 NYCRR



.Diimbnt Cénter for Réhabilitation

§ 415.11(a)(1). Theassessments must include the resident’s medically defined conditions and.
priot medical history; physical and mental functional status; disc'hé.rge' potential; ability to
perform activities.of daily living; mental and psychdsocial status; rehabilitation potential; and
o&gni_tiy& statis, 10 NYCRR §415.11(a)(2). |
Regulations at TO NYCRR.§ 415.3(h) describe the transfer and di_sé]iarg‘_é;ljgh'ts‘ of
residential health care facility residents. Tﬁe_y state, in pertinent part:
(1) With regard to the transfer or discharge of residents, tlie facility shall:

(i) permit-each rmu:lcnt to remain in the facility, and not teansfer or'discharge the
resident from the facility unless such transfer or discharge is ade in- rccognﬂbn
of the resident's n_ghts to receive considerate and respectful care, to receive.
necessary cayre and services, and to participate in the development of the
comprehensive ¢are'plan and in recogrition. of the rights of other residents in the
facility:

(a) the resident may be transferred only when the interdisciplinary care

team, in consultation with the resident or the resident's designited

tépresentative, determines that:.

ek ok

(2) the transfer or discharge is appropriate because the resident’s
health has improved sufficiently so the resident no longer needs the
services provided by the facility;

‘When a residential health care facilify defermines to discharge a:résident because the
resident’s health has i’mpro'ved such that the resident no langer reqiiires thé facility’s sexvices, the
facility must ensure that the resident’s clinical tecord contains complete documentation imade by
the resident’s physician and, as appropriate, by the resident’s interdisciplinary care team. 10
NYCRR § 415.3(h)(1)(ii). The.residential health-care facility must prove by substantial evidence
that the discharge was neecssalrj{,.-and that the disqhatg‘_e plah was appropriate. 10 NYCRR: §

415.3(h)(2)(jii); State Administrative Procedire Act § 306(1).



.D'uuigni ©anter for Rehabilitation

DISCUSSION
The Appellant vas admitted:to'the Facility -O 16 fo‘t-car'
e h-w- a- ecause the
Appellant Wa_s;coﬁsid‘emd. incapable of providing for her own basic needs and had never lived
alone. During the Appellant’s »initia.wef_:k residence at the-Facility, the A.—ppé:ll&nt’-
be_c_amt.-rand' asked the Facility-to continue to:care for the Appellant. (Recording @ 27:09;
50:00)

The Appellant‘-is'uﬁable to contimie to care for the. Appellant. {(Facility Exhibit 4;
Recording @ 5:49; 26:22; 50:42 .) WHen the Appellant lived with hc- the Appellant
received continued: assistance with activities of daily living:(including meal preparation, cutting.
the Appellant’s food, ingérting and removing the Appellant’s partial dentures, and reminding the
Appellant to take her prescriptions) from hired. aides 'aﬁd. from'the Appellant’- (Reco’rding‘_
@ 49:07.) . |

‘On the date of 'g_dmission,_ the Appellatit’s listed diagnoses were: _
I 1 i)
However, the Facjliiy soon became aware of the Appellant:’s- state. On _

' 2016, a Facility social worker obsérved that the: Appellant w_ (Facility

Exhibit 41) Subsequently, o_ 2016, a Facility physical therapist noted that the.
Appellantis - at tini_es and requires both verbal and tactile-cues for safe transfers.
{(Facility Bxhibit 3.} Q'n-()] 6,4 social worker notpr'l that the Appellant has
_‘Blatcd tol T - soowt to maintain the Appeliant’s
highest possible level of cognitive functioning and ability. -(Facility Exhibit 4.) Despite this

information in the. Appeﬁﬂan’g{s file; the Facility conducted no agsessment o’f the Appéﬂént-’s
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cognitive abiliti@s'unt-.()‘i 8, after the discliarge determination had already been
made. This dssessment defermined the Appellant -_to'hé‘?e-a-:‘ogniﬁvé"impﬂil‘mmt-
{Facility Exhibit 1.)

The Faeility fifled to establish that m- 2018 defermination was miade by or in
consultation with the Appell‘an‘c’-‘s interdisciplinary care team and the Appellant’s:plysician as
required by 10 NYCRR -‘§-§-415.—'3‘('11_)_('1)(1)(2_1_)_ and 415.3(h)(1)(ii). Director of Social Services
Greaves téstified that she dssessed the Appellant and determined that the Appellant was “too
high funiction” for a skilled rirsing facility, ds she reqiires “limited” skilled nursing care.
(Facility Exhibit 4; Recording @ 7:11; 33:16.) Although Ms. Greaves présénted -
2018 letter from Medical Director Dr. Gross supporting th-20.1 8 deterinination, this.
letter does not establish appropriate participation by Dr. Gross, or.any other physician,in the
decision to discharge the Appellant. {Facility ExFitbif 5,) The letter was written before an
appropriafe assessment of the Appellant’s eognitive abilities was ever perforted.

Information provided by the Facility does.not establish that the Appellant’s tedical
conditions have imptoved. Dr. Gross’ letter sugg_qé_ts; that the-Appellant does net tequire carein
a skilled nursing setting because she is clinicallystable.. (Facility Exhibit 5.) Wim-.rwpeot to the
Appellant’s medical services needs, however, Ms. Zellermaier testifiéd that they were “episodic™
and infrequent. This means that the Appellant still has such needs. (Recording @ 17:22.)
Regarding the Appellant’s functional abilities, although Ms. Leveéchi stated that the Appellant
had completed several assigned therapies, she confirmed that the Appellant should still be
stpervised. (Recording @ 11:45.) The Appellant’s completion of assigned therapy does -n§'t

establish a-lack of need for services' provided by a-skilled nursing facility.
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The Appellant has b‘e‘e;n--for most of her life: 'He-des.cri'bed the Appellant
.as_b_éin__ She also téstified that the

App_cllant'ha_ (Recording @,30 15; 30:46; 32:27; 33:48.) She
emphasized that the Appellant is ,cogllitix_rely- and requires supeivision. The Appellant’s

.sse'l‘_tcd that-she informed the Facility’s social workers of the Appellant’s cognitive
impairments. Shezecalled advising the social workers to read all documents to the Appellant,
and explain what they were %eading, even though the Appellant might not understand wha;t-was
being said to her. (Recording @.22:07.)

The -Appg]lant"-descﬁhed the-Appellant’s coghition as -’, and stated that
the Appellant becomesiEGGGNGE: Wﬁeh‘ she must act independently.. The Appeiiaﬁt".
also asserted that the Appellarit cannot _by' herself, and recalled that the- Appellant-
was -onc_ beeause she'did not understand that'th_

_ For these reasons, the family believes-thaf an assistéed _living. facility would riot
offer adequate supervision and guidance, to'the Appellant. (Recording @31:27.)

Ms. Friedman, theOmbudsman, reported that the Appellant has difficulty. transferring
ﬁ*oﬁl chairs to a standing position. She explained that the Appellant moves very slowly and
hesitantly when walking with her rollator, and described the Appellant as having a mental need
for a trained routine when performing activities of daily living. Ms: Friedman asserfed that the
Appellant lacks.a-“comprehensive understanding™ of her own basic needs, citing as an example,
A‘ppel]‘ant’fs lack of awareness that he_

(Recording @ 34:54.) When asked to testify, the Appellant was tnable to respond to questions-

asked without-pmmpting ftqm,he_ (Recording @ 48:12). The-Appellant’s
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cognitive impairmeiif is an-aspect of her health which was:not properly considered by the
Facility, and which shows no'improverment.

CONCLUSION

The: F_acﬂity’s determination to: discharge the Appellant was not made by an appropriate
interdisciplinary eare téam, but was instead the decision of a secial-worker at'the Facility. Tlie
Appellant’s cognitive abilitiés were not assessed when she was-admitted, and were not evaluated
at all until afterthe Facility’s determination: 'Th-20.118 evaluation confitms that the
Appeliant has --cog'riiti-ve imipairment which has not improved.

An assisted living faciﬁty is prohibited from accepting o retaininig a persén who is
cognitively impaired to. a degree which endangers the person’s safety. 18 NYCRR §4944(d)
The;Ap,_pe]Iant ié unable to understand or express her needs independeritly, comﬁtchend |
information.that she is: givncn, or comprehend hasic safety concepts without cueing and
prompting. As sueh, plans to discharge the Appellant fo an assisted living facility would not:
compoit. with 18 NYCRR. § 494.4(d).

Dué to'the Appellant’s impaired cognition, she requires continued supervision, a very
carefully controlled environment, and constant physical and psycho-sogial support with activities
of daily livinig, The Appellant cannot be left safely alone; nor can she act without cueing and
prompting: The Facility has failed to establish that the Appellant’s health has improved
sufficiently that she nio longer requires the care provided by a nursing home, or that transfer to-an

assisted living facility is an appropriate discharge plan.
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DECISION AND ORDER

Dumant Center for Rehabilitation has not established that its determination to discharge
the Appellant and transfer the Appellant to an assisted living Tacility was correct.

1.. Dumogt Center ehabilitation 1§ not authorized:to discharge the-Appeéllant based
upon 2018 determination. _

Dited: March 5; 2018
New Yok, New York

mm

Natalie J. Bordeaux
Administrative Law Judge.





