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STATE OF NEW YORK : DEPARTMENT OF HEALTH · 

------------- .-----------------------------x 
In t he Matter of an Appeal, p u rsuant to 
10 NYCRR § 415 .3, by 

Appellant, 

from a determination by 

TARRY~OWN HALL CARE CENTER, 

Respondent , 

to discharge him from a res idential health 
care facility . 
----------- . -------------------------------x 

DECISION 

Tarrytown Hall Care Center ("Facility" ) issued a Nqtic~ of 

Transfer/ Discharge , dated 2018 , to 

(" Resident" ) . The Resident appealed t he Facility' s proposed 

di scharge . On February 9, 2018 , a h~aring was held before WILLIAM 

J . LYNCH, ESQ . , ADMINISTRATIVE LAW JUDGE . 

The hearing was held in accordance with the Publ ic Health .Law 

of t he State of New Yo~k ; Part 415 in Volume 10 of the Official 

Compilation of Codes , Rules and Regulat~ons of the State of New 

York ("NYCRR") ; Part 483 of the United States Code of Federal 

Regulations ("CFR"); t he New York State Administrative Procedure 

Act (" SAP.A" ); and 10 NYCRR Part 51 . 

Evi dence was received and witnesses were examined . An audio 

recording of the proceeding was made . The hear ing was held at the 



racility located at 20 Wood Court, Tarrytown , New York. 

following individuals were present.for t he hearing: 

Resident; Carolee Lee, Director of Social Work ; Michelle Mercado, 

Soci a l Worker; Rene . Gebusion, Physical_ Therapisti Dar vina 

Rodriguez, Administration and Finance Coordinator ; Janie 

Swedenbur g, Administrator , a n d Admi nistrative Law Judge Natalie 

Bordeaux. 

STATEMENT OF -THE CASE 

The Facility issued a determination proposing to discharge 

the Resident effective , 2018 . The -first stated reason 

f or the discharge ·was that the Resident's healt h had impr oved 

sufficiently so t hat he no longer requi r ed the services provided 

by a skilled nursing facility . The second reason was t hat the 

Resident failed to pay for his stay at the Faci l ity . The proposed 

discharge location was the Resident' s prior home where his 

r esides a int The Res i dent fi l ed a 

timely request for an appeal of the dischar ge decision and has 

r emai ned in the Facility pending this determination . 
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STATEMENT OF ISSUES 

The issues t o be determined in this proceeding a r e whether 

the Facility has est ablished a basis which permi ts the Resident ' s 

discharge f rom the Faci lity and whether t he proposed discharge 

plan is appropriate . The Facili t y has t he burden of proving its 

case by substantial evidence (10 NYCRR § 415.3 [h] [2] [iii ] , SAPA § 

306(1)) . 

FINDINGS OF FACT 

The fol l owing Findings of Fact were made after a review o f 

the entire record in this matter . Citations in parent heses refer 

to testimony or exhibits. These citations r~present evi dence found 

persuasive i n arrivi ng at a particular finding . Conflicting 

evidence , if any, w~s considered and rejected in favor of the cited 

evi dence. 

1. The Resident is a ear- old mal e who was admit ted . t o 

the Faci l i ty on 201 7, for - term rehabilitation . 

(Facil ity 2). 

2 . The Res i dent obtained a and completed a 

program of physical therapy . He still requires some assistance 

putting on his but he can now ambul ate 
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independently and perf orm all activi t i es . of dai l y l iving . 

(Recordi ng@ 18 : 40) . 

3 . The Resident can receive services i n the communi t y f rom 

. Nurse Service to help with h is trans i tion 

back to the community including physical and occupational ther apy . 

(Faci lity Ex . 3 ; Record ing@ 16 :DO) . 

4. The Facility's interdisci pli nary care team dete rmined 

t hat the Resident no l onger required s killed nursing services and 

could safely be discharged. (Facility Ex . 2 ; Recording@ 16 : 30). 

5 . The Res i dent ' s attending physi cian determined that the 

Resident was medical~y stabl e and agreed with the discharge p l an . 

(Facil i ty Ex. 4) . 

6 . Medicare . cover ed the cost of the Resident's s t ay at the 

Facility for l days . The Facility a t tempted to submit a complete 

Medicaid application on the Resident 's behalf , but t he Resident 

and his- have not provided requi red. documentat i on regarding 

real estate ownership, assets and i ncome . The Faci l ity provided 

the Residerit with not ice . t hat he owes h r ough 

2018. (Facility Ex . 6, 7; Recording@ 9 : 00) . 

7 . On 2 018, the Faci lity issued a d ischarge 

notice to the Resident whi ch proposes discharge to the residence 
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at where his esides. 

(Facil ity Ex. 1). 

8 . At the hearing, the Resident claimed that he had an 

argument with his and would not return there. He also. a l leged 

that he transferred his ownership interest in the house to his 

@ 49 : 50). 

that he u l t i mately intended to reside 

he woul d prefer discharge to the home 

f or - the interim upon discharge. (Recording 

9 . In a conference call with the parties on February 12, 

2018, the Res i dent stated that he had confirmed his abi lity to 

reside with hi nd provided the address. By mutual consent , 

the Facility issued an amended discharge notice, which proposes 

at 

(Facility Ex . 8). 

ANALYSIS -AND CONCLUSI ONS 

A resident may only be discharged pursuant to specific 

provisions of the Department of Health Rules and Regulations (10 

NYCRR 415 . 3 [h ] [1]). The . Facility alleged that the Resident's 

discharge is permi ssible pursuant to 10 NYCRR 415(h) (1) (i) (a) (2), 

which states : 
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The transfer 
because the 
sufficiently 
the services 

or discharge is appropriate 
resident's heal th has improved 
so the resident no longer needs 
provided by the facility. 

The Facility established through testimony and documents that 

there is no reason for the Resident to remain in a skilled nursing 

facility and that the Resident's medical conditions can be managed 

on an outpatient basis. After completing a program of 

rehabilitation, the Resident can independently perform all 

activities of daily living and requires no skilled nursing care. 

The Facility also alleges that the Resident's discharge is 

permissible pursuant to 10 NYCRR 415(h) (1) (i) (b), which permits 

the transfer of a resident when: 

[T] he resident has failed, after .reasonable 
and appropriate notice, to pay for (or to have 
paid under Medicare, Medicaid or third party 
insurance) a stay at the facility. For a 
resident who becomes eligible for Medicaid 
after admission to a facility the facility may 
charge a resident only allowable charges under 
Medicaid. 

The Resident did not dispute the amourit that is owed to the 

Facility. The Facility social worker explained that she had made 

repeated efforts to obtain the Resident's cooperation in 

completing a Medicaid application or in privately.paying for his 

stay at the Facility, but was unsuccessful. 
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Based upon t he evidence pro~uced a t the hearing , I find that 

the Resident no longer needs to res i de in a skilled n ursing 

facility and that he can obtain any r equired fo llow-up medi cal 

care on an outpatient basis while living i n the community. The 

Reside~t may be discharged in accordance with t he amended discharge 

notice effectiv 2 018 . 

DECISION AND ORDER 

1 . The Facility · i s authorized to d ischarge the Resident in 

accordance wi t h i ts discharge plan on or after 2018 . 

2 . This decis ion may be appeal ed t? a court of competent 

jurisdiction pursuant to Article 78 of the New Yo rk Ci vi l Pract i ce 

Law and Rules (CPLR). 

DATED: Albany, New York 
February 15 , ·201 8 
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