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RE: In the Matter o 

Dear Parties: 

February 8, 2018 

Carmen Lopez, Director of Social Services 
Laconia Nursing Home 
1050 East 230th Street 

Bronx, New York 

Discharge Appeal 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g. their attorney, the County 
Bar Association, Legal Aid , etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: cac 
Enclosure 

Sincerely, 

J~ ~ WJ)()J\ l CA~ 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny,gov 



STATE Oll\NEWYORK 
DEPARTMENT Olt.HEALTii 

In· the· Mattei· of an Appeal pursuant to 
lO NYCRR:§4,5',3 by. 

from ~ det~rminatiort. °Qy-

Appellant, 
. .• 

DEClSION 

LACO.Nµ NURS.ING HOME~ 
·Respondent, 

to d.i~el.1:arge-l1i.m fto~n.-~ r~sidenfia1 health .¢are facility .. 

Hearing Before:. 

.HeULatr 

·1>arrles: 

Ann:H.Gayfo 
Admi~istJ..-ative Law Judg~ 

La:conia.Nurs111g, Ho.me' 
· .1 O~Q East' 23:0il1 :~treet 

Br.onx, .. ~ew Y.~rk 104-66 

August ·2i, 2.0.1 7. c}nd .,Nov~mbl:}r;2l) 20.1'7 
The record elo.~~d on J a.J1uru:y_ 29, 2018 

Lapon,ia Nursing Ho.me 
B.y: Cmmen Lopez~. Dfrec.tot ·of So·ciaIWork 



conia 

Pursµarit. to:·Pµbli6Health I,,aw{"PHL") §2801,and Title lO·ofthe·Offidal Compilation­

of Cpde~, Rules.andRegulatiqps ofthe·-Stat~ ofNe,v York ("10 NYCRR';) _§415.2(k), a 

re$id~ptial h~a.Jth care faci.lity ·or-m1rstng·home ~~.ch.as Laconia N,~sh;1g Holile {"Respondenr Qr 

''Facility.") is a residential facility-J1roviding. pursing .car~ to sick, inv~i.4, 1.hfi.nn; disapled~ qr 

convalescent perso11s who·.neea tegtila:r:1iursing senrjc~s or other professionai ·se.ntices but whq 

do not need the setvfoes ~f a _genera1 hospital. 

Traw~fel." arn;i discharge rights ·or-nursing hom.e residents a.re: set forth at 1 ·o NYCRR. 

§.415.J(h). R¢spqndent detefrrtined _tp dis.Gharg ''Appell~t" :or '"Resident'} ftoin 

· c1:1re and lr~atrne~t in. it$ nursing ,b.qme pµrsu~1)t 19 JO .NYCRR. §415 . .3(h J(l )(i)( a )(4). whfoh 

provi4es, "in :pertinent p~: 

·(a) the. r~sidtmt:mi:iy-be tr&nsrerre.d Qnly wh~:P the in~~rd~soipBnary care-tearri) 'hi 
Cb11$i.lltationwitb:the resident or the:tesi.deht)·s·designated r'epres·entative, 
detennines that: · 

'(2) the tr~sfer or: qis~harge .is approprh1te ·beCl'luse th~ reside.o.t' s:he~I th 
has. iinproved-..stifficiently so the·resident no·'Io.pg~r'.rteeds the-services 
provided b:y .. the·facility. 

Appellant appealed the discharge,detennination-to·the·N·ew York State ·Department of Healtl1, 

and-a.hearing bn·that appeal was held. Pursuant ro lO·NYCRR §4'15.3(h)~2:)(iii)(b)~:the.Fad1ity 

has the bur.den of p.tqving-that the transfir is ne.ces~my and the discharge pJan is. ap.pr9pri~t~., . . ., . 

A d1gital recording of the hearing was.-mad~_.and transferred t<;> a \)omp~r;t df~c .. :C''CP"'); 

the. CD .has become p·art of the record .. Ap_p.ellant·appeared. at th~ .. heari.ng. and testifi~d .on, his· own 

behalf: The fbliowin~ Fadlity-r~presentatives·testified for R.e~pondent: Moshe.L.ab1, Mb-· 

Medical Director~ Titus Mami.bat-Rt::habilitation.S.upetvisor·, Anna SantoS,..:..Rehabiil.tation 

Supervisor~. Magg~e Manuel, RN-,Nursing Supervisor,.. Maria Socon-o Hennoso, RN::...Nu.rs1:Q.g 



a.coma, 

Supervisor, and Carmen Lopez--Dfrector of-Social .Work. Also present at the-hearin_g"-wet:e 

Reub.en Barkhordar-Assistant Aqministrator ~nd Nancy· Go¢ez-SQcia1 Worker: 

The following: documents·-wete' aceepted i.T,ito· ey,ide~~ce by'ihe Ad,ministrati v.e: Law .Judge 

ALJi 
I:: Notice. of Hearing wjththe Faci1itf s. Discharg~ Notioe att_ached · 

Ifr Letter dated Octtiher.Jt 2017 

Facility: 
1: BTh.1S -sc_ore 
2: . St atement ofDr:.Wa1ter 
3-: $4.ttement·ofMs.: Lopez 
4: ·Medi'Catjons and.diagiioses· 
5: . 'i: .. L.ahi 
6! 20IJ·nursin 1 QOt e 
·7: .2.0J7:nursing-notes 
8: 
9: 

Resident: 
A: -~~~erpts .from Facility,'·s chart for, Appellant 

ISSUE 

Has Laconia.Nursing Home: e$tablisp.ed that.the tn;1.m;f er ts _neces$ar-y and the discharge. 

plan is appropriate? 

FINDINGS OF FA.CT 

Citatfo~s.fo par~ntb.~s~s ;refer t9 testimony ("T") of:witne.~ses_and e.xhibits ('-'Ex',?')..foun(J 

l)ersuasive .in arriving at. a p?rticular ti_nding. Co~tfl1~Hng: ~:v-id~11ce, if ai1y~ -was-cop.?i4ered anq 

rejecteq. iu favor ·,qf'the cite~ e:yidepce_,_ 

l . Resp<;11,1dent,. Laconia Nursing Hpme, ·is:.a.·r~sid¢ntialhe_a1ib ~are faqiljty locateil. in Br.onx, 

New Y ol'k. .-(Ex I) 
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\ 

2; · .Appellant;. ag~ I was·.adrqi~ted··to th~ Facility fro~ ·fospital mor.e than . 

years .. agq 0 2.002 .. App·ellarit i~ alert .and oriented and inde]Yen4ent i.n .his AD Ls· 

( activjtfes 9f daily Jivjng). Appellant's medic.al ~ondition.s c~ be addr;ess¢4. in 'the c.onununity, 

but Appellant js•unabl~ to 111~a~eJ11s medic.atfons iQ.9epende.,ntly. (BJ..{ 2;· Ex 3·;.E~ 5; Ex 6.;. T 

Labi. Manaqat; s·antos, Manµ~l, Lopez,.$:ennpso; Appell~t) 

3:. Appellant'·s.me<lrcal:conditfons. include 

· ppeUlmfs medications•¥{i:fu adri:tiilistration orders 

for t'µese, cbn'ditions. i11cluo~ 1 drop of ArtiJicia1 T eaxs in both ey~ 3 times ~a,ily ~t.-6 ain; 2.pin 

aJ1.d. 1 o pin; Benzoyle fetoxi4e face: wash.f times:dai1y, SO mg 

1 table.t oiwe a day a:p.p1iecf (o affeded area 9- J t.iines claily 

~t lQ;(ro am) 6:.00:pm, ~n,d 10:.0Q:pm, and appli~¢l t 2 times daily be.tween 

S:'oo. am &Jid.3';59 pm and ~~tween.4100 pm 8.l)d 11 :5.9 pm; tal Capsule l'OO:mg 

· 1 cap~ule by mouth twice··daily or 2 c.apsµl,es by mouth at he.d.tini~; Geri-L.ant~ 0,r~l 

Sn&pei1sion 200.:.200-20 mg/5 mi.'(Mylanta) 15 ·ml by• mouth .every ·8' hours .as need~d;. Melatonin 

Oral Cap$4le. 5 mg.(_M~latoriin) 1 ~apsule(s) by :mo-q.th .at bedtime; Senna Oral Tablet 8.6 mg· 

cs·enno.sid:ei,;) i tablet$. hy mouth at 'be.dtime 

mouth·~J b·edtim- ra[ Tablet 150 m 

mg). by.mouth at bedtim~;.Vaselin~ PetrQleumJ,elly appli~d t9pic~lly t 

tWice:dail~ at l d:00'.am an4 6:.00·pmpmd·Vitanrin'!'>3 Oral C::i.psrile;51};Q00 unit.I capsule by 

mquth ~very .1 nwntb. at 10.:00 .. am o_n day i$ Qfthe month .. (Ex 4) 
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4. . B,y notic~-d~te. 2017
1 
·Respondent-advised A.,ppellant that itha:d determ1ned to 

d,ischa:tg~ h,im ·orr the .grounds th.at: hi~ l;tealtp ·has· imptoved suf.ffoientlr so. that i1e no 1 on~er needs· 

the.servic.es_proyided by1he Facility.. (Ex I} 

Respon~enf s djscb.arge· pfan:is to tr.wsfer f.\ppeH~t to th~· Shelter-

("Shelter'') lo:cated a (E:id). 

6... ·lt.is-tlie professional opinion of Appe1lants caregivers a:t:the· Fadlity,,inciuding the: 

Facility's tncdjc,al direc~or, t1:i,.at discharge t.o ,the .community, includin~r tlie Shelter; 'is· appropriate 

for Appdlant. (.px 2; T Labi~ Manabat.:.S-antos, Manuel; Lopez, Hennoso) 

·7. App_ellant has-rema.in~d a:t L~conia Nursing Home·.pen.~~g the outcom~ of thi~ 

prp_cee~iing. 

DISCUSSION 

111~.~videIJ,c.e prese.nted by R~l>pondent. .d.emons:trat.e.s that. AppeU,ant is independent With 

his AO.Ls., h}s.-~01.rditi0n is stabl~, and hi~·medical conditions Cfill be treatetl in the·community. 

Respondent hgs not, however, demons.trated that Appellant 1s ~apa,b>le ofmanaging.hi~· num~rous 

medications, with their dlffetent.adn1infstrati0h times and instructions,.independently-.in·fhe. 

:c0n11nt.111ity. 

Appellantw.as admitted t.o·the.'F.a,ciijty more·.'U1a .. years ago: AppeJ.lanf ~ . .medical 

conditi'Q'ns and medi's~atiQilS: have be~n ·ma.naged:forhim·6y Re$pond~nt fpr the.p/:!S- years. 

Appellant testified· ctedibiY. that, ~s_p~da1ly i'n l.ight of his medic.ation m~nagemenJ.ha,vipg b~p. 

.out-of his control for so many year.s,. he·c.annot now manage the-numerous medications with so 

many different admi.n1stration 'instroctions: ·bed tirn~, J·or 2. times a-day at specific- tim·es· or 

within specific timeframes·; w.ith meals; ·not with meals,. etc. A,tJh¢-}\-u.gtJsf2t~·/ZQ.17J1iar4,lg, the 
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:aconia. 

2\CTd~t~~te~. th~ .Parties to worktog~(hJ~t to eo.ucat~ App~Jlant to becpme·self-sufficient with his. 

medication managenieJ1t. S~yeral confore;nce:call~ were held for tbe.Patt~e~.,lo report th~ir 

r1:ogr.ess. At each.conforence ~a:11~ ·R~~9:o:g.int.Jep9.(t~cl that,Appeil1!llt.'Was not cooperative with, 

th:e edticatfon ·and trahiing but that it was still th~ F~cility~s belief that Appellant. c·ould manage 

his·medications-inde:perideritly in the community, andthe.Parties and ALI discussed __ plans-for 

addition~i types of tra4ting-'that could he ·attempted; going_.forward; App¢llant repeatedly r.eported 

tiiat:he Wgt.S tty.ing b,4t -it WfJ.S toq ipu'ch to lear.i;J. ;R.:e_sp9dd~.nf:~).najly ·e#9:r(s_.ati':~-n.~·a1c~t,iq_ri; 

~du~a#op..a1,14':.tr~in.ilig,_4µclu'4µ1g having -a nurs.e hl;\nd App~l\ant a,bottle of~ particul}tr 

me.dic.ation·tlw.t was fo be ~ven at..a par.~i9ulru;_tim~-.and tell.mg A:pp~llant to 0pe~ th~ bottl~; 

coinmunity he·would.know that it w~ time tQ take·thatpartiqular.pi_ll from thaf-pt;trdc.ular b9ttle 

and r~p:eat- ft .for all his medic~tj.ons. Using·marked bo:xe:; to. be tilt~i;t~ti~tli~ 1;,egµming;ot the. 

week witlt all ofA:ppellant~s.medications tbt-the w.eek-wa:_s,--~Is:o~ho~ sometl;iing,A-ppe11ant seemed 

capable _of -masteri11g at'thattime. 

At Respondent's'tequest,-another-hearing cfate was-scheduled for Novembet2l, 2017, At . 

that hean,ig date~ Respop.den1 once_:~gairi failed to prove tl)at Ap_i)~llant-could safely manage his 

medications independently··.m.'-the·.cominu11ity-. The 'Parties were fostruct~d to· c.ontinue to explQre 

dischatg¢ locations in addition to-the Shelt~l\ :and,to continue to work togetheI onn1edicafi.on 

tnanag~ment educatio'n. The·Parfles :represented that they would conta.ctihe ALJ. w.hei1 progres:s.. 

or other. ev.erits warranted another conference cafI. Respondent faxe.d two letters I to the ALJ :Cin. 

Jai.iuaty 11~ .20:i8i lri'tbe·first _Iettet, Respondent reported that Appellant. was instrnc.ted. in self­

adniinistrati9n of medications, and. that Appellrutt is capable o:f' doiri~. this·b~t he 1'prefets io be 

po_ncompliant· [ and] i:efiises tp follow instructions or plan of.care ... :,, The'.se·cond letter -reported 

I 'These:Jetter.:ihave been ma1:ked'Fllcilt1:.i'Exhlbf{8 and ,;i'cidd pai·t of the recQrli: 

--·---··-··-- -------·-····--



~h;itAppellapt-Wa.$,.referted to Op.en Do.ors-Cente_tf()r ~ndependence··ofthe Disabled. ("Op·en 

Doors?•') and that be:was,acc~teq .into,thatprogi:am. (Ex.:8) 

.M10th~r conference. call wa~·held on Januar-yl7, 201.8 .. Ms:. ·1.opez.rep.or:t~d that Open 

Doors will work-with)\ppellant toward locating houshig in th~ .c.ommunity·ifild prqvil).~. <ither 

ser:vrces to meetliis:needs, b:utno t-11:neframe ·could be given fo~· when.housing might:be 

avajlable; it is· expected to: be a-'Ic~n~y ·ptoc·ess. Appellant reiterated· that he-is .stiil not .able to. 

manage· his medications indepGiid~_ndy~ and.he expressed.his interest il)_·Vforldng with Opeq 
' . 

Doors.Jo secute· coriimu~ity hOU$iri.g•with a,pptopri~te support.-and s·ervices. M·s. Lopez was· 

directed tp. provide the ALJ-withwritt¢u, documeht.ation-of wh~ther Respondent was withdr~w~ng: 

.or purs,ui;ng ir 20..17 N~ti~~-ofTransfer/Dischai:ge which propqs~s 9i~chargin_g 

Appelhuitto the·- ·Sh~lt~r.-

Respondent :fa~ed·a.lette1-+' t9 the ALJ on Japu!U)' 29; 40l8, stating t.b,~t "all cm1c;:emed 

departments (Nursing, Rehabilitation, _and Social Servi~~s)'-' agree that Appeilant shoukl b~ 

discharged to:the·:co:tnnn.il'rity·.a:nd-that his-·''.approprfate placementis.-to: be:detetrnined by the. 

court/,. Appeilantwrote··on:that.letter, '-'J do·i1ot-agr"ee with the. Fadiity ... ;. (Ex·9J 

CONCLUSION 

Respondent has proven that Appellant's· general health.has hnprqy~d, -$ufl;iden:tly aud th<J.t 

his-,current~conditions are:•conditioris tbat, ,generally, can.b.eireated in th¢ commµruty, ·bui 

Re!,,pondent has not proven that Appellant ncr.lortger nee.ds the-s:eryi0.e.s:pi:ovided b:r d.ie FaGtlity; 

Appellant needs the.riiedica:ti"oh.-:management.serv'.ice.s provided by·the.-Facili.ty. Additi"on~lly; 

· Respondent, in not ;ptoving that the Shelter cou]d:·prov.ide the supervision or support.Appell~t 

requfres; failed to ·prove tbat:the Shelter is: an appropriate,d1scharge l~:rc.ationofhr Appellant. 

e This le,tter Has be.en mai,-ked.Fqv:,1ifJ1E:hiliit 9."and1iiadlipart ofthe ,·ecord, 
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acvnia 

· DECISION 

I find that the transfer .is not necessary at this time, and the discharge plan is not 

appropriate. 

The appea.l by Appellan is therefore GRANTED. 

Respondent, Laconia Nursing Home, is not authorized to discharge Appella~ 

n accordance with i- 2017 discharge notice. 

This Decision may be appea~ed to a comt of competent jurisdiction pursuant to Altic le 78 

of the New. York Civil Practice Law ancj Rules (CPLR). 

Dated: New York, New York 
February 8, 2018 

TO: 
c/o Laconia Nursing Home· 
1050 Easf230th Street 
Bronx, New York 10466 

Cartneri Lopez, Director of Sociial Services 
Laconia Nursing Home 
1050 East 230th Street 
Bronx, New York 10466 
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' // ~A' ,. =t.,.__ rr, . · t--._ 
' Atin H. Gayle:; 

Administrative La:w Judge 




