
Department 
of Health 

ANDREW M. CUOMO 
Governor 

HOWARD A. ZUCKER, M.D., J.D. 
Commissioner 

SALLY DRESLIN, M.S., R.N. 
Executive Deputy Commissioner 

CERTIFIED MAIL/RETURN RECEIPT 

Adrienne Mason, DSW 
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September 22 , 2017 

c/o Marquis Rehab & Nursing 
2 Medical Plaza 
Glen Cove, New York 11542 

RE: In the Matter of--Discharge Appeal 

Dear Parties: 

Enclosed please find the Decision After Hearing in the above referenced matter. This 
Decision is final and binding. 

The party who did not prevail in this hearing may appeal to the courts pursuant to the 
provisions of Article 78 of the Civil Practice Law and Rules. If the party wishes to appeal this 
decision it may seek advice from the legal resources available (e.g . their attorney, the County 
Bar Association, Legal Aid, etc.). Such an appeal must be commenced within four (4) months 
from the date of this Decision. 

JFH: \½-1 
Enclosure 

James F. Horan 
Chief Administrative Law Judge 
Bureau of Adjudication 

Empire State Plaza, Corning Tower, Albany, NY 12237 I health.ny.gov 



STATE OF NEW YORK: DEPARTMENT OF HEALTH 
---- ---------------------------------------x 
In the Matter of an Appeal, pursuant t o 
10 NYCRR § 415 . 3 , by 

Appellant, 

f rom a de termination by 

MARQUIS REHABILITATION AND NURSING CENTER, 

Res ponde nt , 

to discharge him from a residential health 
care facility. 
----- - ---- - --------------------------------x 

DECISION 

Marquis Rehabilitation and Nursing Cent e r ("Facility") issued 

a Notice of Transfer/Discharge, dat~d , 2017, to -

- ("Resident"). The Resident appealed the Faci l ity's proposed 

discharge . On September 1 9, 2017, a hearing was he l d before WILLIAM 

J . LYNCH, ESQ . , ADMI NISTRATIVE LAW JUDGE . 

The hearing was held in accordance with the Public Heal t h Law 

of the State of New York; Part 415 in Volume 10 of t he Official 

Compil ation of Codes, Rules and Regulations of t he State of New 

York ("NYCRR") ; Par t 4 83 of t he United Stat es Code of Federal 

Regu l ations ("CFR"J ; the New Yor k State Administrative Procedure 

Act ("SAPA"); and io NYCRR Part 51 . 

Evidence was received and witnesses we r e examined . An audio 

recording of the proceeding was made . The hearing was held at the 

Facility located at 2 Medical Plaza , Gl en Cove, New York . The 



following individuals were present for the hearing: 

Resident; Michele J. Petherick, Director of Rehabilitation; Carol 

Zi nno , Director o f Nursing ; Kathleen Ciarletta, Assistant Director 

of Nursing; and Adrienne Mason, LMSW, Director of Social Work . 

STATEMENT OF THE CASE 

The Facility issued a determination propos ing to discharge 

the Resident effective 2017. The stated reason for 

the discharge was that the Resident's heal th had impr oved 

suf ficiently so that he no longer required the servi ces provided 

by a skilled nursing facility . The proposed discharge location was 

a p l acement determined by the - - Department of Social 

Se r v ices ("DSS") . The Resident fi l ed a time l y reques t for an appeal 

of the discharge decis i on and has remained in the Faci l ity pending 

this determination . 

STATEMENT OF ISSUES 

The issues to be determi ned in this proceeding are whether 

the Faci l ity has established a basis wh ich permits the Res i dent ' s 

discharge from the Faci li ty and whether the proposed discharge 

p lan is appropriate. The Facility has the burden of proving its 
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case by subs t an t ial evidence (10 NYCRR § 415 . 3 [h ) [2] [iii] , SAPA § 

306[ 1 ] ) . 

FINDINGS OF FACT 

The fo l lowi ng Findings of Fact wer e made a f ter a review o f 

t he ent i re r ecord i n this mat t e r . Ci t ations in parentheses refer 

to testimony or exhibits . Th e s e citations represent evidence found 

persuas i ve in a rriving · at a par ticul ar finding . Conflicting 

evi denc e, if a ny , was considered and rejected in f avor o f the cited 

evi dence . 

1. The Resident is a . year- old ma l e who was admitte d t o 

the Facility on , 2015, wi t h the diagnosis o f -

- - · At that time, he was unabl e to ambul ate 

independent ly a nd r e qui r e d assistance wi th a l l activi t i es of daily 

living. (Facil ity Ex. 1 ; Recording@ 2 : 45). 

2 . The Res i dent compl eted a program o f phys i cal therapy . He 

now ambul ates independent l y and c a n perfo r m a l l act i v i t i es of daily 

l i ving . (Facili t y Ex . 2; Recording@ 5 :15). 

3. The Facil i ty's i n t erdi sci p l inary care t e am det e rmi ned 

that t h e Resident no longer r equir ed s ki l led nursing services and 

could safel y be discharged. (Faci l i ty Ex. 2; Recording@ 6:50 ) . 
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4. The Resident's attending physician determined that the 

Resident was medically stabl e and no longer required the skil l ed 

nursing services provided by the Facility. (Faci l ity Ex. 1) . 

5. The Resident p r eviously resided in a shelter . He currently 

has no source o f income so he i s unabl e t o rent an apartment or 

other type of housing, and he has no needs which would warrant his 

residency tn an ass i sted l iving f acility. (Recording @ 6: 30) . 

6 . The Faci l ity' s discharge plan is t o submit a referral form 

to the - - DSS, to prepare a discharge folder with 

inst ruct ions and medications, and to assist the Res i dent wi t h 

transportation to t he location designated by - - DSS . 

(Recording@ 8:20) 

7 . On 2017, the Facility issued a discharge not i ce 

to the Res ident. (Faci lity Ex. 3) . 

ANALYSIS AND CONCLUSIONS 

A r esident may only be d i scha r ged pursuant to specific 

provisions of the Department of Health Rules and Regulations (10 

NYCRR 415 .3 [h] [1 ] )~ The Faci lity a l leged that the Resident's 

discharge is permissible pursuant to 10 NYCRR 415 (h) (1 ) (i) (a) (2), 

which states : 

The transfer 
because t he 

or discharge is 
resident's health 
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sufficient l y so the resident no longer needs 
the services provided by the facility. 

The facility est ablished through testimony and documents that 

there is no reason for t he Resident to rema i n in a skilled nursing 

facility. The Res i dent is medically s t able and can independently 

perform al l acti vi-t ies o f daily l iving . The Faci l ity explored 

placement alternatives , and the only available option was the 

- - DSS because the Res i dent has no source of income and 

no d i sabil ity . 

The Res ident stated that he understood that he n o longer 

required p l acement i n a ski l led nursing f acil ity, but he asked for 

some additional time befor e his discharge from the Facili t y , 

indicating t hat he may be able to f ind someplace to reside in t he 

interim . Based upon the evidence produced at the hearing, I 

determined on t he record that the Res i dent no l onger needed t o 

reside in a skilled nursing fac i l ity , but that the effect ive date 

of the discharge should be stayed unti l 2017. 

DECISION AND ORDER 

1. The Facili ty is authorized to discharge t he Res ident in 

accordance with its d i scharge plan on or afte 

2017. 
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2 . This decision shall be effective upon service on t he 

parties by per sonal service or by cert i f ied or registered mai l. 

3. This decision may be appealed to a court of compet ent 

jurisdiction pursuant to Article 78 o f the New York Civil Practice 

Law and Rules (CPLR) . 

DATED: Albany, New York 
September 22, 2017 
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Law Judge 




